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Dear Sir / Madam

A meeting of the ENVIRONMENT OVERVIEW & SCRUTINY COMMITTEE will be
held in the DELYN COMMITTEE ROOM, COUNTY HALL, MOLD CH7 6NA on
WEDNESDAY, 26TH FEBRUARY, 2014 at 10.00 AM to consider the following
items.

Yours faithfully
e

Democracy & Governance Manager

AGENDA

1 APOLOGIES

2 DECLARATIONS OF INTEREST (INCLUDING WHIPPING
DECLARATIONS)

3 MINUTES (Pages 1 - 14)

To confirm as a correct record the minutes of the meetings held on 22 and
28 January 2014.
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NORTH WALES RESIDUAL WASTE TREATMENT PROJECT - OVERVIEW
REPORT (Pages 15 - 24)

Report of Director of Environment, Chief Executive, Head of Finance, Head of
Legal and Democratic Services enclosed.

2ND INTER-AUTHORITY AGREEMENT (Pages 25 - 108)
Report of Project Manager enclosed.

LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 - TO
CONSIDER THE EXCLUSION OF THE PRESS AND PUBLIC

The following item is considered to be exempt by virtue of Paragraph(s) 14 of
Part 1 of Schedule 12A of the Local Government Act 1972 (as amended).

The contract process is still underway and would be prejudiced by making
public at this stage.

RECOMMENDATION OF APPOINTMENT OF PREFERRED BIDDER
(Pages 109 - 154)

Report of Project Manager enclosed.

THE FOLLOWING ITEM IS NOT EXEMPT AND IS OPEN TO MEMBERS OF
THE PRESS AND PUBLIC

FORWARD WORK PROGRAMME (Pages 155 - 160)
Report of Member Engagement Manager enclosed.




53.

54.

55.

Agenda Item 3

ENVIRONMENT OVERVIEW & SCRUTINY COMMITTEE
22 JANUARY 2014

Minutes of the meeting of the Environment Overview & Scrutiny Committee of
Flintshire County Council held in the Delyn Committee Room, County Hall, Mold
CH7 6NA on Wednesday, 22 January 2014

PRESENT:
Councillors: Haydn Bateman, Peter Curtis, Chris Dolphin, David Evans,
Veronica Gay, Ray Hughes, Colin Legg and Nancy Matthews

SUBSTITUTES:
Councillors: Glyn Banks for lan Dunbar, David Wisinger for Cindy Hinds, Ron
Hampson for Ann Minshull and Alex Aldridge for Paul Shotton

APOLOGIES:
Councillors Matt Wright and Carolyn Thomas

ALSO PRESENT:
Councillor Bernie Attridge was present as an observer

CONTRIBUTORS:

Cabinet Member for Economic Development, Cabinet Member for Waste
Strategy, Public Protection and Leisure and Director of Environment

Head of Streetscene for minute number 56

Head of Regeneration and Regeneration Officer for minute number 57

IN ATTENDANCE:
Member Engagement Manager and Committee Officer

APPOINTMENT OF CHAIRMAN FOR THE MEETING

The Member Engagement Manager indicated that neither the Chairman nor
Vice-Chairman were able to attend today’s meeting. Therefore, he sought
nominations for a Chairman for the meeting. Councillor David Evans was
nominated by Councillor Ron Hampson, which was duly seconded.

RESOLVED:
That Councillor David Evans be Chairman for this meeting.

DECLARATIONS OF INTEREST (INCLUDING WHIPPING DECLARATIONS)

No declarations of interest were made.
MINUTES

The minutes of the meeting of the Committee held on 16 December 2013
had been circulated to Members with the agenda.
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56.

Matters Arising

Councillor Nancy Matthews indicated that she had tried to sign on to
Superfast Cymru but had been advised that it was not available in the area. She
said that she would try again and would provide an update in the future.
RESOLVED:

That the minutes be approved as a correct record and signed by the Chairman.

THE COUNCIL'S HOUSEHOLD WASTE COLLECTION POLICY

The Head of Streetscene introduced a report to inform Members of the
proposals to review and update the Council’'s Waste Collection Policy.

He detailed the background to the report and explained that recycling was
still a significant challenge for the authority. The municipal waste target for
2015/16 was 58% and this year the Council was currently achieving 57%. The
Head of Streetscene reminded Members that the cost of not achieving the targets
was extremely high and that failing to meeting the target by 1% could result in
infraction charges of £400,000 for that year alone. The Sustainable Waste
Management Grant was decreasing each year and the targets were increasing so
it was good practice to review the processes and policies in place. The following
were reported as changes to the policy:-

e Household Recycling Centres (HRCs) had now been incorporated into the
policy

curtilage collections

restricting garden waste bins to two per property

continuation of side waste

provision of a new HRC site in Sandycroft resulting in the closure of Saltney
and Queensferry once it opened

opening times amended to take account of footfall levels at the sites

e van owners with a Van Permit limited to Greenfield and Mold sites

The Head of Streetscene explained that areas which had high amounts of
side waste would be monitored and where issues were identified, an action day
would be set up in the area to educate residents on what could or could not be
recycled to encourage them to recycle. Visits from officers may also be required
and enforcement action would be undertaken as a last resort. He explained that
plans for the new site in Sandycroft, which now did not include steps, would be
submitted to Planning in March 2014.

Councillor Nancy Matthews expressed concern about side waste and
queried whether reports could be submitted to future Committees about the levels
of side waste to allow the Committee to monitor whether it was reducing. She
welcomed the provision of the van permit scheme at two sites and queried
whether the permits would be available at the Alltami depot in future. The Head of
Streetscene advised that he could provide a summary about side waste in his six
monthly performance report to the Committee. It was intended that the van
permits would be available at Alltami and that renewals could then be undertaken
through the Contact Centre.
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Councillor Colin Legg raised concern about the number of complaints he
had received from residents about collections of waste during the Christmas
period. He also asked if a smaller bin for residents who lived alone could be
considered and queried why other authorities such as Liverpool asked that all
waste be placed in one bin and not separated into recyclable/non-recyclable
waste. Councillor Legg also asked that thanks from residents be passed on to the
refuse collectors.

In response, the Head of Streetscene said that the number of complaints
during the Christmas period was very low, which was encouraging, and that a
99.3% collection was now being achieved. Processes were in place for missed
collections but he reminded Members that the Council was not always to blame for
missed collections. He said that the suggestion of a smaller bin could be
explored. The Cabinet Member for Waste Strategy, Public Protection and Leisure
said that there had been a significant number of changes over the past 12 months
and he highlighted that supervisors would be allocated responsibilities for rounds
and HRC sites to ensure that they were dealt with appropriately. On the issue of
separating waste, the Head of Streetscene said separation of recycling by
residents was the preferred option from Welsh Government and that it was likely
to become a legal requirement for Councils to ask residents to do it.

Councillor David Wisinger welcomed the report but asked how many van
permits had been issued (743) and indicated that he would have preferred the two
sites to be Greenfield and Queensferry not Greenfield and Mold. The Cabinet
Member for Waste Strategy, Public Protection and Leisure said that the sites had
been chosen because of their spatial ability but that the issue would be monitored
and would be reviewed 12 months after implementation. In response to a
question from Councillor Wisinger, the Head of Streetscene said that residents
would be notified if any bins were crushed or lost during the collection of waste.
Councillor Wisinger requested that Queensferry and Saltney HRC sites remain
open for a period of time following the opening of Sandycroft until such time that
he was satisfied with it but the Cabinet Member stated that it was neither possible
or appropriate to keep all the sites open beyond the opening of Sandycroft. The
Head of Streetscene advised that he would make enquiries about the number of
van permits issued.

Councillor Chris Dolphin asked questions about the provision of
replacement green food bags and the returning of bins to their point of origin and
suggested that the noting and monitoring of properties that put out side waste
should be undertaken by the supervisors. The Head of Streetscene advised that
the properties leaving out side waste were recorded onto a device in the cab and
were fed back to supervisors automatically. He agreed that supervisors should
take more control and have a greater role in the area that they were responsible
for.

Councillor Peter Curtis welcomed the report and the changes proposed to
the policy including curtilage collections. He raised concern about shopkeepers in
town centres that put out their waste on a Saturday for early morning collections
on a Monday and asked if collections could be undertaken later on Mondays so
that the waste could be put out that morning instead of over the weekend. On the
issue of Christmas collections, he said that information was issued about changes
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during that period and he welcomed the collection rate in his area. Councillor
Curtis also welcomed the inclusion of Disability Living Allowance in the list of
benefits that householders could receive to qualify for up to two free collections
per year of bulky household waste. The Head of Streetscene advised that he
would look at the issue of town centre waste collections.

On the issue of black bins, Councillor Ron Hampson said that they were not
big enough for some families and therefore the issue of side waste would
continue; he queried whether the bins used in Chester were larger. The Head of
Streetscene responded that a significant amount of time and effort had gone into
deciding the correct size for the black bins. The Cabinet Member for Waste
Strategy, Public Protection and Leisure said that it was hoped that the amount of
side waste would continue to reduce and therefore the Council would continue to
use the size of bin that was currently in place.

In referring to the comment that bins would be returned to their place of
origin once emptied, Councillor Veronica Gay asked that the lids be put on the
bins. She also welcomed the proposals to not include steps at the Sandycroft
HRC and asked if advertising would be undertaken to prepare the public for the
closure of the sites at Saltney and Queensferry. Councillor Gay also suggested
that figures be published to raise awareness about which areas were better at
recycling than others. She commented on the ‘bring sites’ and asked it these were
located in the correct sites across the county. The Cabinet Member for Waste
Strategy, Public Protection and Leisure said that the situation of ‘bring sites’ would
be monitored and reviewed if necessary. In response to the subject of lids on
bins, the Head of Streetscene advised that the lids should be closed once the bin
had been emptied.

Councillor Glyn Banks congratulated the officers for the report and felt that
a presentation on what could or could not be recycled would be welcomed in his
ward. On the issue of collections, he said that Talacre had a Saturday collection
whilst the rest of area had their waste collected on a Monday; this was an area of
concern and Councillor Banks asked if it could be reviewed. The Head of
Streetscene responded that areas that received presentations were chosen
because of their high rate of side waste and he added that the Local Members
would always be invited if such an event took place in their ward. There were
currently no plans to change the rounds but the issue of collections in Talacre
could be reviewed.

In response to a question from Councillor Haydn Bateman about black bags
no longer being able to go to landfill, the Head of Streetscene said that the
Environment Act was being reviewed and it referred to residual waste not being
permitted in landfill so was not referring to the use of black bags. Following a
further query from Councillor Bateman, the Head of Streetscene said trade waste
was only permitted into the Greenfield HRC site with the necessary permit.

Councillor Ray Hughes referred to the collection of waste during the
Christmas period, which he welcomed, and queried whether the weekly collection
of black bins during this period could be extended to the end of January. The
Head of Streetscene responded that the brown bin service was suspended for four
weeks to allow weekly black bin collections during the Christmas period and it was
felt that this was a sufficient timeframe. Councillor Alex Aldridge felt that the
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57.

diligence of residents should be highlighted as the Council would not achieve its
targets without them. He asked if regular visits were made to schools to educate
children as he felt that this was essential and the Head of Streetscene confirmed
that these were undertaken. Councillor Aldridge raised concern about areas in the
county where litter including cans and bottles were left and asked how those
responsible for this were dealt with.

The Chairman referred to rows of terraced properties where the bins were
left out all week as there were no areas to store them and said that he felt that the
residents needed to be educated about this. On the issue of bulky waste
collection, he asked if this applied where a child in the property was in receipt of
Disability Living Allowance. The Head of Streetscene responded that it was
intended to apply to householders in receipt of the listed benefits so the service
would not be free if only the children in the property were in receipt of the benefits
listed.

RESOLVED:
(@)  That the proposed changes to the Council Waste Collection be endorsed;
and

(b)  That the Cabinet Member and Officers be requested to have regard to the
comments made by Members during the discussion.

TOWN CENTRES, HIGH STREETS AND RETAIL AREAS

The Member Engagement Manager introduced the report to consider how
the Committee can undertake a review of Town Centre and High Street
regeneration.

Following a request from the Committee in July 2013 to give further
consideration to exploring new ways to enhance town centres and high streets, a
meeting had taken place where it had been agreed that a considerable amount of
good work was already taking place across Flintshire. The report identified the
work that had been undertaken since May 2013 and the updates that the
Committee had received as part of the Quarterly Performance Report for
Regeneration. The group that met on 12 December 2013 felt that a joined up
approach was needed across the Council including planning, housing, social
enterprise and working with the many stakeholders which were listed in the outline
project plan which was attached as an appendix to the report.

Councillor Alex Aldridge expressed his support for the proposals and said
that it was important that all areas were given the same opportunity to put
suggestions forward. He asked if information including anecdotal evidence would
be provided for all areas so that the Committee could have an overall view of the
town centres and high streets across the County.

The Cabinet Member for Economic Development indicated that he had
attended the meeting in December 2013 and said that the Chairman and Vice-
Chairman had suggested that the Committee needed to be made aware of what
was taking place in town centres and then prepare a mini strategy to take forward
as good practice for all areas. Councillor Aldridge believed that a ‘bottom up’
approach was required. The Head of Regeneration said that it was important to
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work with local communities and that each town would have different priorities and
would require a different solution. The project plan approach adopted by the
County Council was about developing a strategy that was appropriate for the local
communities.

Councillor Chris Dolphin agreed with more involvement of Overview &
Scrutiny in Town Centres but said that ideas that he had tried to put forward for
Holywell Town Centre regeneration had not been welcomed. The Chairman felt
that there was a need to look at the County as a whole and not at individual wards.

Councillor Nancy Matthews referred to two issues that affected small
businesses which were rent and business rates. Councillor Peter Curtis said that
the Clerk of the Town and Community Council could be contacted if there were
certain projects that other Town and Community Councils wanted to submit an
opinion about. He also referred to the Holywell Partnership Board. The Head of
Regeneration said that the partnerships referred to were not formally constituted
bodies, they were open meetings and decisions on attendance were a matter for
the bodies themselves. On the issue of business rates and rents, he said that
these were collected by the Council but were set by Welsh Government and he
spoke of a review in Wales about rate relief for small traders. He also commented
on a small shop scheme which he detailed but he said that the County Council
had been unable to reach agreement with any shop. On the issue of wider
strategic approaches, he felt that it made sense to undertake a joined up approach
and suggested working alongside whatever other major initiatives were operating
in the area, for example, the Deeside approach was closely linked to the Deeside
Enterprise Zone Board.

The Cabinet Member for Economic Development reinforced what the
Chairman of the Committee had said at the group meeting on 12 December 2013
that this Committee needed to be apprised of what Town and Community Councils
were doing to allow the collection of information to identify good practice within the
ward which could be considered as a solution for other areas.

Councillor Veronica Gay asked how this issue was linked with Flintshire
Connects and commented in particular about the proposals for Saltney. The
Cabinet Member for Economic Development said that the issues were not related.
Councillor Aldridge disagreed and said that there was an intrinsic link and
highlighted the Flint Connects office which would also house the Police and the
Jobcentre as well as officers delivering Council services.

Councillor Glyn Banks asked how tourism fitted into the scheme and
commented on the areas of Talacre and Gronant. The Director of Environment
felt that Tourism was a separate issue and felt that this could be included in the
Forward Work Programme for discussion at a future meeting.

Councillor Curtis queried whether the Partnership Board meetings were
open to the public and said that he understood that people were invited to attend
but that the meetings were not public meetings. The Head of Regeneration said
that the boards were unconstituted bodies and confirmed that they were not
closed meetings and that they had initially been set up as open meetings.
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58.

The Chairman agreed with the recommendation in the report but added that
he would like the issue to be included on the Forward Work Programme and
brought to the next meeting for discussion in more detail.

RESOLVED:

(@) That the Committee agree in principle to undertake a scrutiny review of
Town Centres and High Streets, as identified in the report; and

(b)  That the Project plan be further developed for consideration at the next
meeting.

FORWARD WORK PROGRAMME

The Member Engagement Manager introduced a report to consider the
Forward Work Programme of the Committee.

He explained that a report on the North Wales Residual Waste Partnership
was due to be considered at the meeting of the Committee scheduled for 26
February 2014. The Director of Environment said that a meeting of the North
Wales Residual Waste Treatment Project Joint Committee was due to be held the
following week and until this meeting had taken place, he could not confirm
whether a report would be available to submit to the meeting of this Committee
scheduled for 26 February 2014. He suggested that if the report was to be
submitted, then it should be the only item for consideration on the agenda for that
meeting and that there would be a wide range of information that would be
available for Members to view prior to attending the meeting. The report on
Streetscene — next steps would not be available due to the forthcoming
organisational restructuring and the report on C Roads could be deferred to a
future meeting.

The Chairman suggested that an additional meeting be scheduled for April
2014 to ensure that items were not unduly delayed and that the Member
Engagement Manager discuss this and the possibility of moving items from the 26
February 2014 meeting with the Chair and Vice Chair.

Councillor Alex Aldridge spoke of the significant challenge ahead on the
issue of waste and also commented on the suggestion in the Williams Report to
merge Flintshire County Council and Wrexham County Borough Council (WCBC).
Councillor Nancy Matthews sought further information about the amount of debt
WCBC had for the PFI (Private Finance Initiative) and what affect this had on the
project. She felt that this issue needed to be sorted before any decision was
made and added that there was a need to be prepared that this very important
project might not happen because of it. On the issue of the Williams Review, the
Director of Environment said that political discussions would take place at all
levels and until these had been undertaken, the Authority could only deal with the
information before it. He commented on the Inter Authority Agreement (IAA2)
which talked of the potential for a local government review and said that there
would be the opportunity to look at the document as the process progressed.

In response to a question from Councillor Matthews, the Member

Engagement Manager said that an item on Deeside Enterprise Zone could be
included in the Forward Work Programme. He also advised that the following had
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59.

been suggested by the Corporate Resources Overview & Scrutiny Committee as
items for consideration by this Committee:-

e Issue of changing legislation on local authorities responding to flood relief
¢ Responsibilities of a third Dee crossing, and its maintenance

Councillor Veronica Gay suggested that Natural Resources Wales be
asked to provide a presentation on their flood maintenance programme. The
Chairman indicated that this could form part of the item which was showing in the
‘items to be scheduled’ section. The Member Engagement Manager suggested
that the Facilitator liaise with the Chair and Vice-Chair to be authorised to vary the
programme between meetings. Following a discussion on flood strategies for
evacuation of residents, the Chairman suggested that a workshop on the subject
be held for Members.

It had also been suggested earlier in the meeting that a further report on
Tourism in the County be submitted to a future meeting.

RESOLVED:

(@) That the Forward Work Programme be changed to reflect the discussion
which took place at the meeting; and

(b)  That the Facilitator, in consultation with the Chair and Vice-Chair be given
authority to alter the Forward Work Programme between meetings.

MEMBERS OF THE PRESS AND PUBLIC IN ATTENDANCE

There was one member of the press and no members of the public in
attendance.

(The meeting started at 10.15 am and ended at 12.33 pm)

Chairman
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61.

ENVIRONMENT OVERVIEW & SCRUTINY COMMITTEE
28 JANUARY 2014

Minutes of the meeting of the Environment Overview & Scrutiny Committee of
Flintshire County Council held in the Council Chamber, County Hall, Mold on
Tuesday, 28 January 2014

PRESENT: Councillor Matt Wright (Chairman)

Councillors: Haydn Bateman, Peter Curtis, Chris Dolphin, lan Dunbar, Veronica
Gay, Ray Hughes, Joe Johnson, Colin Legg, Nancy Matthews, Paul Shotton
and Carolyn Thomas

SUBSTITUTES:
Councillors: Andy Dunbobbin (for Cindy Hinds) and Mike Lowe (for Ann
Minshull)

ALSO PRESENT:

Deputy Leader of the Council and Cabinet Member for Environment, Cabinet
Member for Waste Strategy, Public Protection & Leisure

Councillors: Clive Carver, Adele Davies-Cooke, Rosetta Dolphin, Robin Guest,
Ron Hampson, Dennis Hutchinson, Richard Jones, Richard Lloyd, Mike Peers
and Arnold Woolley

CONTRIBUTORS:

Leader and Cabinet Member for Finance, Chief Executive, Director of
Environment, Head of Finance, Corporate Finance Manager, and Finance
Manager

IN ATTENDANCE:
Member Engagement Manager and Overview & Scrutiny Support Officer

DECLARATIONS OF INTEREST (INCLUDING WHIPPING DECLARATIONS)

No declarations of interest were made.

COUNCIL FUND REVENUE BUDGET 2014/15

The Chairman welcomed the contributors to the meeting.

The Head of Finance explained that an overview of the budget would be
provided for each Overview & Scrutiny Committee with the budget proposals for
the specific area covered by each Committee detailed at the meetings. An
information pack including background papers had been made available prior to
the meeting.

The main features of the presentation were:-
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62.

National Context and Local Impact
Budget Overview
How did the budget gap reduce?
Organisational Redesign & Change
- Organisational Redesign: Structure and Corporate Operating Model
- Organisational Redesign: Workforce
Corporate VFM & Functional VFM
Detailed proposals for this Committee Housing
Inflation
Pressures / Investments
Efficiencies
Procurement
Prior Years Decisions
Ongoing Work to finalise budget
Next Steps

The comments and questions which were raised by Members of the

Committee on the presentations, together with the responses given, are
detailed in Appendix 1 (attached).

RESOLVED:
That the presentation be noted.

MEMBERS OF THE PUBLIC AND PRESS IN ATTENDANCE

There was one member of the press in attendance.

(The meeting started at 10.55am and ended at 11.58am)

Chairman
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Appendix 1

OVERVIEW & SCRUTINY

Environment - Initial Budget Proposals 2014/15

No.

Comments and Questions:

Responses:

1.0

1.1

1.2

1.3

Environment Comments / Issues

It is pleasing to see collaboration between services. With
instances such as inclement weather, would joining up
services lead to delays in responses to incidents e.qg.
Repairing potholes?

HRC Site Sandycroft — Application for planning previously in
2009 was for 5.5k tonnes but the new application is for 4k
tonnes. Is that because we are not collecting the expected
levels of recycling? Reference was made to previous
prudential borrowing requirements of £600k.

Due to the volatility of plastic recycling prices, would it be
more economic to change the frequency of plastic waste
collection to fortnightly?

Such problems are not foreseen and this should make it
easier to manage such instances through better co-
ordination of two teams which should result in improved
service delivery.

No there is no correlation between the planning
application tonnage at the new level and recycling levels.
Recycling is increasing but so are the targets in relation
to this. The Director will seek clarification on issue with
the Member who raised the specific issue Relating to
borrowing outside of the meeting

To change the way we collect plastics would create
efficiency issues, as it would mean putting extra vehicles
on, given that rounds are full at the end of the day at the
moment. It would also create a clarity issue for the public
as all recyclates are currently collected weekly, whereas
this suggestion would mean that some would have to be
put our fortnightly — this could impact negatively on
recycling performance.
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Appendix 1

OVERVIEW & SCRUTINY

Environment - Initial Budget Proposals 2014/15

No.

Comments and Questions:

Responses:

2.0

21

2.2

Pressures

Residual Waste Pressure — does this reflect a reduction in
the tonnage of residual waste even though the cost per
tonne has increased?

Energy inflation amount queried as to why less than last
year.

Yes

Further information to be provided. A response was
provided as part of feedback to Overview and Scrutiny
meeting 3/2/14.

3.0

3.1

3.2

3.3

Efficiencies

When Streetscene was introduced there was a lack of joining
up. Assurance is sought about the level of efficiency
proposed and that it will not mean a negative impact on the
service — needs to be managed effectively.

Public Protection — concern raised that this may result in
increased charges to residents when dealing with problems
relating to pest control. Needs to be recognised as an area
of risk.

Fleet efficiencies from reducing the 30% downtime is very
positive but have we identified who we would hire from?

This is a key efficiency but there is confidence that it can
be delivered without an adverse impact on the service. It
is centred on reducing the number of agency staff within
the service and making teams more flexible. Director to
provide further detail to the Councillor on this.

Fees will increase but these will not be greater than 5%.
Fees need to reflect the cost of the service and be non-
profit making

This will be via the “All Wales Framework for Hire”. Hire
companies not known at the moment. Director to inform
the Councillor when the information is known.
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OVERVIEW & SCRUTINY

Environment - Initial Budget Proposals 2014/15

No.

Comments and Questions: Responses:
3.4 | HRC Sandycroft Site — Is this ready for service? Not yet but an application to Planning Committee is due
in March. Other sites will not close until this one is open.
3.5 | Clinical Waste — Are the Health Board aware that they are Yes and there is agreement to pay. Wrexham CBC are
going to be charged? already recharging the Health Board
. — . . Fees are set nationally so not under the control of the
- ?
3.6 | Cost of planning application fees — will these be going up? Council. As part of the Planning Bill. WG have committed
to a review of Planning Fees.
3.7 | Fleet costs —specialist training requirements. No record of passing up opportunities to embrace this
specific training
3.8 | Community Assets. Will any within Lifelong Learning be . I .
considered as part of the Rationalisation Programme? All assets are included within the review
3.9 | What is being proposed is rapid change. How much work on Proposals have been developed over time and thought

business re-engineering has been undertaken because if
processes are not changed, this may not be sustainable?

has been put in to how they can be delivered within the
way that we operate. The Service has developed an
action plan to bring about changes and Environment
have a good track record of achieving delivery in
efficiencies.
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Appendix 1

OVERVIEW & SCRUTINY

Environment - Initial Budget Proposals 2014/15

No.

Comments and Questions: Responses:
3.10 | Planning has historically been under pressure. Are we It is recognised that there has been pressure within the
confident we can deliver these changes? service historically. The service is closely managed and
performance has improved. There is confidence in the
ability to meet the proposal and still maintain

performance.

3.11 | Fleet — will there be some sort of workshop facility? Options which will be brought back to Cabinet in March
as part of Phase 3 of the proposals included in the

November 2013 Cabinet Report.
3.12 | Closing depots — how do they add to the efficiency? There is a combination of flexible workforce, utilities,

general running costs etc.




Agenda ltem 4

FLINTSHIRE COUNTY COUNCIL

REPORT TO: ENVIRONMENT OVERVIEW & SCRUTINY
COMMITTEE

DATE: WEDNESDAY, 26'" FEBRUARY 2014

REPORT BY: CHIEF EXECUTIVE, DIRECTOR OF ENVIRONMENT,

HEAD OF FINANCE AND HEAD OF LEGAL &
DEMOCRATIC SERVICES

SUBJECT: NORTH WALES RESIDUAL WASTE TREATMENT
PROJECT — OVERVIEW REPORT

1.00 PURPOSE OF REPORT

1.01 To seek Members’ views on the appointment of a Preferred Bidder
and to set out the stages leading to Financial Close and the award of
a contract.

1.02 To seek Members’ views on the key principles for the 2" Inter-
Authority Agreement for adoption by all constituent authorities.

2.00 BACKGROUND

2.01  The North Wales Residual Waste Treatment Partnership was formed
in 2008 (made up of the Isle of Anglesey County Council, Gwynedd
County Council, Conwy County Borough Council, Denbighshire
County Council with Flintshire County Council as Lead Authority) to
seek a solution for managing residual waste on behalf of the five
Partner Authorities over a 25 year period. A North Wales Residual
Waste Treatment Joint Committee has been set up to oversee and
govern the procurement process. At the Joint Committee meetings,
all five Partner Authorities have equal voting rights. Flintshire is the
lead authority.

2.02 The proposed waste facility is intended to have a treatment capacity
of approximately 175,000 tonnes per annum of which 115,000-
117,000 tonnes of residual waste will be supplied by the Partner
authorities (32,000-34,000 by Flintshire County Council).

2.03 One of the key issues for the Project is the range of and levels of
waste targets for local authorities in Wales:-

Page 15



2.04

2.05

2.06

Table — Authority Municipal Waste Targets

TARGET YEAR
09/10 | 12/13 | 15/16 | 19/20 | 24/25

Levels of recycling /| 40% 52% 58% 64% 70%
composting (or Anaerobic
Digestion (AD))

Levels of composting (or 12% 14% 16% 16%
AD) of source separated
food waste (included in the

above)

Maximum level of energy 42% 36% | 30%
from waste

Maximum level of landfill 10% 5%

Welsh Government (WG) has made it clear via its strategy document
‘Towards Zero Waste’ that the future strategic direction and resources
will be directed towards local authority policies which are based on
high levels of recycling and composting (i.e. 70%
recycling/composting by 2024/25) and very low levels of landfilling (i.e.
a maximum of 5% to landfill by 2024/25). Nevertheless, and even
with these challenging targets achieved, there will remain significant
levels of residual waste which must be disposed of through
sustainable technologies.

If the Council fails to meet these targets, the Authority will face two
sets of fines, which will be cumulatively levied:-

(1) Failure to meet recycling targets (£200/t)
(i) Exceeding Landfill Allowances (£200/t)

At the outset of the Project, it had been established that “do nothing”
was not a viable option for the future. The Project will play a key role
in Flintshire meeting the Municipal Waste targets to avoid the
substantial fines.

Quarterly reports have been brought to this Committee during the
procurement process to update Members on key issues and progress
made. The last report was on 16" December 2013.

Details of the work undertaken to ensure value for money is being
provided by WTI's proposals were reported to the 16" December
2013 Environment Overview & Scrutiny Committee. These fell into
three areas :-
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2.07

2.08

2.09

2.10

» Capital costs
» Revenue costs
> Indexation

As reported in the 16™ December report, all matters that required
finalisation before Close of Dialogue had been agreed, WG had given
their approval to call for Final Tenders and WTI's proposals were
received on 6™ December. The Joint Committee met on 29" January
and formally agreed to recommend to Partner authorities that
Wheelabrator Technologies Incorporated (WTI) should be awarded
Preferred Bidder status.

Members will recall that in late January 2013, the Partnership was
notified by Sita UK Ltd that the company intended to withdraw from
the procurement process for commercial reasons. Following
notification by Sita UK Ltd of its decision, the Joint Committee agreed
a risk assessment and management approach to manage the
implications of the withdrawal. Sita had been the second of the two
bidders who were successful in reaching the final stage of the
competitive procurement process.

Guidance was sought from the Partnership’s legal advisors, Pinsent
Masons, to identify any relevant procurement guidance that would
apply in these circumstances. In summary, UK HM Treasury
guidance states that any procuring authority needs to consider
whether it should invite bids at all in a situation where a single bidder
remains. The guidance advises that other steps should be taken to
secure value for money, but that a procurement process should not
automatically be stopped as a result. Some general principles that
procuring authorities in the Partnership’s position should consider are:

e reviewing the strength and quality of the remaining single
bidder, and

e ensuring that there is transparent competition in the remaining
bidder’s supply chain.

The Joint Committee is assured that the Partnership is still in a good
position to secure value for money. This is based on the following
grounds:-

1. Both bidders that progressed past the Detailed Solutions stage
of the procurement were proposing the same waste treatment
technology on the same site, indicating that Wheelabrator’s bid
represents what the waste market have identified as best
suiting the needs of North Wales;

2. The procurement process had reached an advanced stage

with both remaining bidders prior to Sita’'s decision to
withdraw.  This included having the benefit of a competitive
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2.11

2.12

2.13

2.14

process throughout each procurement stage;

3. This competitive process had meant that the Partnership also
had the benefit of receiving detailed prices at the Invitation to
Submit Detailed Solutions (ISDS) stage. The Partnership
therefore has a very clear indication of what a competitive and
value for money tender should be; and

4, Wheelabrator Technologies Incorporated (WTI) has already
proposed that a significant proportion of sub contracted
services would be subject to market testing to ensure value for
money obtained for the Partnership.

The position the NWRWTP is in with one remaining bidder is not
unique, and indeed there are examples in the UK where contracts
have been secured with a single bidder at a late stage in the
procurement process that demonstrated value for money.
Continuation of the procurement process in no way commits the
Partnership to an automatic Preferred Bidder award (as would also
have been the case if two bidders had remained to submit final
tenders).

Welsh Government has confirmed its support for the NWRWTP
procurement to continue with a single bidder.

The Project's Section 151 Officer (Chief Financial Officer) and the
Monitoring Officer were asked to give an opinion in their statutory
roles about proceeding with only one bidder.

Both confirmed that they did not think that the best interests of the
Partnership would be served by running a fresh process because
bidders that have already dropped out or been rejected would be
unlikely to submit more competitive bids, knowing that this initial
process had failed.

They felt that before proceeding the Board should receive evidence to
show the savings and value that had already been generated by the
competitive process to date. The Joint Committee should also
examine the extent to which it would be possible to require elements
of the contract to be subcontracted through a competitive process.
This would involve assessing the feasibility of competitively procuring
every element of the contract that is not currently going to be treated
in that way. Needless to say, any element that can be competitively
procured without harming the project should be subject to competition
in order to increase levels of transparency around value for money.

The Joint Committee examined both the issues that were raised by

the statutory officers. It was satisfied on the evidence that proceeding
with a single bidder would still represent value for money.
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3.00

3.01

3.02

3.03

CONSIDERATIONS

WTI's Final Tender has been analysed in detail by the Project’s
external advisors :-

e Environmental/Technical — Amec
¢ Financial — Grant Thornton
e Legal — Pinsent Masons

The advisors’ analysis and commentary on the Final Tender is set out
in the report “Recommendation of Appointment of Preferred Bidder”,
which is on the Part 2 Agenda of today’s meeting.

In summary, the advisors’ views are :-

Technical/Environmental

WTI are proposing to use technology which is well established across
Europe with a well-known contractor. They have taken account of the
key planning issues and had extensive discussions with NRW
regarding permitting. The overall landfill diversion rate is high and will
contribute significantly to WG targets for zero waste.

Financial

The financial robustness of the bid has been tested and is well within
the Affordability Envelope approved by Partner authorities.

Legal

Further movement has taken place on risks since clarifying some
points in the Final Tender. The overall risk position for the Partner
authorities is favourable, compared to similar projects. Also, the level
of agreement on legal matters is well advanced at this stage in
comparison with other similar projects.

During previous discussions on the NWRWTP, Members have raised
a number of issues and asked that they be addressed :-

» Road -v- Road/Rail transport arrangements
» Emissions and Air Quality
» Community Benefit Scheme

The following paragraphs outline the response to each of these issues
in turn.
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3.04

3.05

Road -v- Road/Rail transport arrangements

The Partnership had previously chosen road and rail as the preferred
method of transporting the waste to the facility, however on receipt of
draft pricing from WTI and detailed analysis of that pricing, it was
evident that the development of a road and rail based transport
system involved significantly more capital expenditure than
transporting the waste by road only. Crucially, the cost differential
between road and road / rail was significantly higher than estimated at
the Invitation to Submit Detailed Solutions (ISDS) stage when the
decision was made to pursue road and rail. Much of the difference is
a result of revised and refined pricing from the rail operators and
network.

The Partnership’s external technical adviser has confirmed that the
capital costs for rail are assessed reasonably and that there is no
reason to believe that the operational sub-contracted costs (e.g rail
haulage) could have been provided by another party at substantially
less cost than that proposed by WTI. When the decision was taken
by the Joint Committee that road / rail was the preferred transport
option, the decision was reversible, if subsequently there were issues
with that option, such as cost. The public consultation previously
undertaken by the Partnership supports this switch as two out of three
people supported road / rail if it was only slightly more costly than
road, whereas only one out of every three people would wish to see
road / rail if it was significantly more than road alone.

Should the relative costs of road -v- road / rail change in favour of
road / rail during the term of the contract, this matter can be re-
assessed, as space for rail provision is being maintained in the
design.

Estimates of traffic volumes indicate that traffic movements to the
facility will be in the region of 45-55 vehicles per day for the road only
solution. It is estimated that the road / rail solution would have had
approximately 15 vehicles per day less than the road only solution.
These figures are inclusive of Flintshire County Council’s fleet.

Emissions and Air Quality

The Joint Committee has agreed to carry out air quality monitoring of
fine particulates (known as ‘PM2.5’) more frequently than the statutory
requirement (which is to monitor for ‘PM10’ particulates), for as long a
period as considered necessary. This enhanced monitoring is aimed
at giving reassurance to Members and the local community that the
emissions from the treatment facility will be within established
guidelines.
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3.06

3.07

3.08

3.09

3.10

Community Benefit Scheme

A Community Benefit Scheme has been approved by the Joint
Committee. This will provide £180k per annum for each of the 25
years of the contract, funded through a contribution within the gate fee
paid by each authority. The money can be used for community and
educational projects under the themes of environment, climate and
energy within the locally defined Deeside Partnership Area. The
money could be used either in part or in total, to fund Prudential
Borrowing for larger projects falling within the above themes.

In addition to the three issues raised above, Officers have continued
to protect the Council’s interests during discussions of the Project
Board. Following September 2013, when the Joint Committee
decided to remove the Transfer Stations network from the contract,
thereby removing it from the Universal Gate Fee, the management
costs for running the sites have been examined. The project team
has debated how to set up the future funding arrangements and
agreed a fair way forward, with no subsidy of other Councils’
management costs by Flintshire. Following the Joint Committee
decision, all five authorities will be responsible for their own operations
and costs. Normally WG only subsidises the contract costs with the
operator and no costs outside the contract. However, WG has agreed
in principle to fund the subsidy in this case, which means that the
Council will now benefit at £50k per annum.

In March 2010, the Council and each of the other Partner Authorities
entered into an Inter Authority Agreement, which sets out how costs
and risks are managed throughout the procurement process. This
Inter Authority Agreement will cease to apply, should all Partner
Authorities approve WTI as Preferred Bidder and a contract is
awarded.

The new, second Inter Authority Agreement is based on the same
principles as the original Agreement. The new Agreement is to be
adopted by all five constituent Councils and will shape how the
Partnership operates throughout the 25 year term of the contract.
Whilst most of the information is currently available for the new
Agreement, there will inevitably be details that need working up
between now and contract closure, hence delegated authority is
sought to finalise the documents.

The next steps for the Project are set out below :-

1 | All five Council resolutions secured by April

2. | Joint Committee confirms Preferred Bidder status to
WTI

3. | Financial close and Contract Award by June
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4.00

4.01

5.00

5.01

6.00

6.01

7.00

7.01

8.00

8.01

9.00

9.01

10.00

10.01

11.00

11.01

4. | WTI will be active in planning application development
after 1. above and in community relations after 2.
above

5. | Planning Application Submission — September 2014

6. | Planning Determination — May 2015

7. | Judicial Review Period — May-August 2015

8. | Planning Consent Achieved — August 2015

9. | Facility Fully Operational — September 2018

RECOMMENDATIONS

That Members note and comment on the report.

FINANCIAL IMPLICATIONS

As covered by the reports on the Agenda.

ANTI POVERTY IMPACT

None.

ENVIRONMENTAL IMPACT

The Outline Business Case demonstrates that a residual waste
treatment facility will reduce the environmental impact related to the
disposal of residual waste in the Partnership area.

EQUALITIES IMPACT

None.

PERSONNEL IMPLICATIONS

None.

CONSULTATION REQUIRED

Further consultation will be undertaken as part of the planning and
permitting process.

CONSULTATION UNDERTAKEN

Quarterly update reports have been considered by the Committee
throughout the procurement process.

Page 22



11.02

11.03

12.00

12.01

The Partnership have been engaging and consulting with local
communities, Community Councils and Local Members at key stages
in the procurement process. Public engagement and consultation has
been in the form of the NWRWTP website, leaflets/information
booklets, press releases and meetings. A number of “drop in”
sessions have been held in Flintshire (in particular in Connah’s Quay)
at various stages throughout the process from March 2010 onwards.

WG and NRW have been kept informed of progress on the Project
throughout the procurement process.

APPENDICES

None.

LOCAL GOVERNMENT (ACCESS TO INFORMATION ACT) 1985

BACKGROUND DOCUMENTS

Contact Officer: Carl Longland
Telephone: 01352 704500
Email: carl.longland@flintshire.gov.uk
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Agenda Item 5

FLINTSHIRE COUNTY COUNCIL

REPORT TO: ENVIRONMENT OVERVIEW & SCRUTINY
COMMITTEE

DATE: WEDNESDAY, 26 FEBRUARY 2014

REPORT BY: PROJECT MANAGER

SUBJECT: 2" INTER-AUTHORITY AGREEMENT

1.00 PURPOSE OF REPORT

1.01 For the Environment Overview & Scrutiny Committee to note and
comment upon the key principles for the 2" Inter-Authority Agreement
for adoption by all constituent Authorities.

2.00 BACKGROUND

2.01 The NWRWTP is currently governed by an Inter-Authority Agreement,
signed by all partner authorities, which takes the partnership through to
the stages of financial close and contract award. Once these stages
are reached a second Inter-Authority Agreement (IAA2) will be required
to take the partnership through the subsequent stages:

o seeking planning and environmental consents;

o construction;

. managing the contract for the operation of the facility over the
life of the contract; and

o concluding the contract on expiry.

2.02 During late 2013 and January 2014 discussions have been held with
the officer groups advising and supporting the project (legal, financial
and technical) on the content of the 2" Inter Authority Agreement. At
the Joint Committee on 29th January 2014, agreement was reached on
the remaining key areas. The key principles that have been agreed at
the Joint Committee are set out in the table at 3.2 below.

2.03 A summary of the IAA2 principles produced by the project’s legal
advisors, Pinsent Masons, is highlighted within the draft second Inter
Authority Agreement Appendix 1 (separate document) and as set out in
a Report at Appendix 2 (separate document). It is intended that these
reflect the key terms of the Project Agreement that Flintshire as Lead
Authority will be entering into with the Preferred Bidder on Contract
Award.
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3.00

3.01

3.02

CONSIDERATIONS

Appendix 1 is still a working draft of the IAA2, which makes provision
for:

the principles and key objectives of the agreement

the duties of the Lead Council ( Flintshire) and Partners

decision making processes

site issues

termination events and consequences

roles of the Project Board and Joint Committee

the commitments and liabilities of each partner constituent
council and their contributions.

It now contains all of the agreed principles recommended by the Joint
Committee with a view to the detail behind those principles to now be
finalised. A completed document will then be sent to all five Authorities
before Contract Award and the Lead Authority Chief Executive will take
into account the observations of all constituent Authorities.

The constitutional and governance arrangements of the second I1AA are
intended to reflect those of the first IAA:- namely that the Project Board
and Joint Committee decisions are to be by majority vote and the
matters reserved to the individual Councils are to be unanimous
decision; the quorum for the Project Board would be a senior officer
from each participating Council in person (or if in an emergency by
telephone) and for the Joint Committee, the quorum would be
attendance by one member (voting or non-voting member) from each
participating Council.

The table below summarises the key areas of cost sharing principles
and other significant issues within the IAA2 which were put to the Joint
Committee on the 29" January 2014 for recommendations. Points 14
and 15 of that table were additional recommendations made by the
Joint Committee for incorporation into the I1AA2.

Liabilities of the Councils are set out at paragraph 6 of Pinsent Mason’s
Report at appendix 2. On termination liability essentially follows the
cost sharing agreed principle, that if any liabilities/termination payments
are incurred whilst the facility is operational then those costs are to be
borne by the Councils pro rata per the tonnage delivered. If however,
the facility has not yet been built then those costs are to be borne
equally. If the Councils were not equally at fault for termination and one
Council bears more responsibility for that event then that Council shall
bear a greater proportion for any payment due. For any other defaults,
then the responsible Council will pay this or if there is more than one,
will share this accordingly. Any Council withdrawing or being
terminated will have to pay in accordance with the Liability Report set
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out at Schedule 7 of the IAA2.This reflects the Liability Report
appended to the 1% Inter-Authority Agreement.

Issue Agreement at Project Board
1. A general | a) Where any costs apply to a period when the facility
overarching is operational that they are split pro rata based on

agreement on | the tonnage delivered (i.e. actual not forecast) subject
cost sharing. to paragraph 14 of this table below, and

b) In any other situation the costs are to be divided
equally between the councils

See 3 below for after the site has been operational
and is being wound down.

What happens | The cost sharing principle above is to be applied to
to the site on | any early termination payments and liabilities.

early
termination? In relation to the facility site:

a) If the facility had been built and still had the
potential to be used, then it should be made available
to the Partnership for the duration of the term of the
proposed Project Agreement. The rationale for this is
that on early termination, the Partnership as a whole
will have invested in the capital and operating
expenditure incurred up to the termination date. If
Flintshire alone were to have the benefit of a “working
facility”, then this would be inequitable and there
would have to be some payment by them to offset
any valuation of the facility which would probably be
punitive to meet.

b) If the facility had not been built i.e. because of
planning failure, then there would be no obligation to
tie the site to the project.

c) If the facility was built but not operational or had a
negative value (i.e. on a re-tender for a Contractor
default situation) then all Councils should contribute /
share any liability such as decommissioning costs or
alternatively share any additional costs of making the
facility operational for the term of the Project
Agreement.
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Decommission
ing costs.

These are to be divided equally at expiry. However, if
Flintshire were to opt to continue using the facility
solely it would take on the decommissioning liability in
full. A share of these costs is to be included in the
liability report for any Council withdrawing or being
terminated early.

For reference current estimates provided by AMEC
are that decommissioning could cost in the region of
£1.1 million (with a 10% contingency to be built in)
and could take up to 6 to 12 months to deal with the
Planning and EIA requirements and a potential further
12 to 18 months for the actual decommissioning itself
(subject to any complications that could arise).

Contract
Management
Costs

These are to be divided equally up to operation of the
Facility and thereafter pro rata based on the tonnage
delivered as per the general cost sharing principle.

The
Community
Benefit Fund

This is to be paid into by all 5 Councils pro rata based
on the tonnage delivered

Loss of WG
funding

Any loss of funding for which the Contractor is not
responsible will be shared and paid by the Councils
pro rata based on the tonnage delivered

New build
Waste
Transfer
station (if
required)

This is to be divided equally as a capital expenditure.
The parcel of land provided is to revert to the
donating authority if owned by them, or if funded by
the partnership then the councils would jointly decide
what happens to that facility at the end of the contract
term and how its proceeds/assets are to be
distributed.

Decision
making

All decisions to be made by the Project Board and
Joint Committee are to be by majority vote with any
matters that are reserved to Individual Councils to be
made unanimously by all Councils (save for when
one Council has defaulted in which case the four non-
defaulting Councils only, would have to make any
decision unanimously ie to terminate the defaulting
Council).
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Extension of
the Project
Agreement

This is to be a matter that all five councils are
required to agree on (without allowing for any Council
to withdraw at this stage) and if the decision cannot
be unanimous then any Council(s) who do wish to
continue to use the facility can agree to do so outside
of the Project Agreement. Those councils could
decide to agree a new procurement amongst
themselves.

10.

Cost
during
operation
(waste
treatment,
haulage /
transport and
‘excess
payments”)

Sharing

a) Each authority is bound by its own Guaranteed
Minimum Tonnage and the price bands as charged
by the contractor.

b) Payments to the contractor for the treatment and
transport of waste will be based on the actual
tonnages delivered subject to not exceeding the
forecast tonnages.

c) Where tonnage delivered by an authority exceeds
the forecast tonnages, the authority delivering such
excess tonnage shall be solely responsible for the
costs associated with the treatment and transport of
such tonnage.

d) Where the tonnages are below the guaranteed
minimum tonnage the guaranteed minimum tonnage
as applicable to each authority will be deemed to be
the tonnage delivered by the relevant authority.

e) In the event where the tonnages delivered are
below the guaranteed minimum tonnage, the
authority not meeting its requirements will pay on the
basis of the guaranteed minimum tonnage and this
will result in an 'excess payment' to be managed as
per paragraph 12.a) below.
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11.

Cost of
managing

waste prior to
haulage and
treatment (e.g.
waste transfer
stations)

a) Where WG do not provide a grant for that element,
each authority would be responsible for their own
transfer station operating costs, with no recourse to
other authorities;

b) Where WG do provide a grant for that element, all
partner authorities will pay in to the Partnership an
agreed amount per tonne for the waste being
managed within each authority area, and all partner
authorities receive an equitable share of the payment
back, with the addition of the Welsh Government
Grant. The amount paid “in” to the partnership per
tonne will be an amount agreed between the partner
authorities (the starting point for the discussion would
be the rate identified by the market testing /
procurement exercise for the intended Conwy transfer
station; this will ensure that the amount is based on a
market rate).

12.

Benefit
Sharing

a) The application of the overall contract level
tonnage limits on an authority level could result in an
overall overpayment by the authorities in total
compared to the payment to the contractor and such
excess will be termed as 'excess payments' but is in
actuality arises as a result of the benefits of being in a
partnership. Such “Excess” payments should be
placed in a reserve to be used to fund project
expenses, or be shared on a periodic basis or at the
end of the project utilising the percentages used to
allocate the tonnage bandings. This will be
administered by the Joint Committee at its discretion.

b) The Excess Payments will be reviewed after the
first year of the contract to take into account the
likelihood of amounts that may regularly be accrued
on an annual basis.

c) Dealing with additional income and windfall gains: -
the project has the potential to deliver increased 3rd
party income over and above that guaranteed by the
contractor. Examples include electricity and 3rd party
waste income. There could also be circumstances
where windfall payments also arise (for instance if
there are electricity or heat generation subsidies not
envisaged at this time that subsequently come to
pass). Such income is to be split pro rata per tonne
delivered.
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13. | Ability to | The project will be operational for 25 years, and
“trade” during this time it is likely that proportions of wastes
tonnage arising will change between authorities during the
allocations. project period. The IAA2 is to have a method

included within it to ensure some flexibility to allow
readjustment on the tonnage bands to more closely
reflect any changes in the proportions of waste
arisings between authorities.

14. | Commitment | The Councils agree to make a commitment to make
to Guaranteed | payments for not less than the Guaranteed Minimum
Minimum tonnages of Contract Waste to the Contractor each
Tonnages/Pay | year, whether they deliver their share of the Minimum
ments Tonnage or not. Their share will be set out in an

appendix to the 2" Inter Authority Agreement.

15. | Additional air | The Councils agree that there will be additional air
quality quality monitoring undertaken for the period of 1 year
Monitoring from the date of service commencement at the

discretion of the Joint Committee .Costs will be
shared on a pro rata basis per actual tonnages
delivered. Thereafter the said monitoring will be
subject to review by the Joint Committee."

4,00 RECOMMENDATIONS

4.01

That Members note and comment upon the draft Recommendations for
Cabinet below :-

4.01.1To commit to the Partnership and the Project by adopting, along with
the other 4 councils, the principles in the 2" Inter-Authority Agreement
which reflect the key terms of the Project Agreement to be entered into
by the Lead Council with the Preferred Bidder on Contract Award.

4.01.2 To delegate authority to the Lead Chief Executive to:

e finalise the 2" Inter-Authority Agreement for signing by the
constituent authorities;
e circulate the finalised agreement to the Monitoring Officers of all 5

Authorities

¢ take into account the views of all constituent Authorities and to refer
back to the Joint Committee for approval any material departures
from the agreed principles.

4.01.3 To agree to sign the 2" Inter Authority Agreement once it has been
finalised in accordance with the above procedure
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5.00 FINANCIAL IMPLICATIONS

5.01 There are financial implications and risk for all five constituent
authorities as a consequence of entering into an Agreement. These are
summarised in this and accompanying reports.

6.00 ANTI-POVERTY IMPACT

6.01 None

7.00 ENVIRONMENTAL IMPACT

7.01 None.

8.00 EQUALITIES IMPACT

8.01 None.

9.00 PERSONNEL IMPLICATIONS

9.01 None.

10.00 CONSULTATION REQUIRED

10.01 None.

11.00 CONSULTATION UNDERTAKEN

11.01 A number of meetings have taken place of the Technical Officers’
Group, Finance Officers’ Group and the Legal Officers’ Group to
discuss the key issued raised in the draft IAA2, at the Project Board on
12 December 2013, and 16 January 2014 and the Joint Committee on
29 January 2014.

12.00 APPENDICES

12.01 Appendix 1 - Draft Second Inter-Authority Agreement

12.02 Appendix 2 - Report on the Draft Second Inter-Authority Agreement

LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985

Background Documents:

None.

Contact Officer: Louise Pedreschi (FCC)

Gareth Owens (FCC)
Steffan Owen (NWRWTP)
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APPENDIX 1

DATED 2014
(1) CONWY COUNTY BOROUGH COUNCIL

(2) DENBIGHSHIRE COUNTY COUNCIL

(3) FLINTSHIRE COUNTY COUNCIL

(4) GWYNEDD COUNCIL

(5) ISLE OF ANGLESEY COUNTY COUNCIL

SECOND INTER-AUTHORITY AGREEMENT
in relation to the joint procurement of
a Residual Waste Treatment Facility pursuant to
the North Wales Residual Waste Partnership Agreement

DRAFT

The Draft IAA is subject to a cross referencing and definitions check. The
Agreement will need to be further monitored and updated in line with the final
agreed form Project Agreement.
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THIS AGREEMENT is made on 2014

BETWEEN

(1)

()

CONWY COUNTY BOROUGH COUNCIL of Bodlondeb, Conwy, North Wales, LL32
8DU ("Conwy Council");

DENBIGHSHIRE COUNTY COUNCIL of Environmental Services, Kinmel Park Depot,
Bodelwyddan, Denbighshire, LL18 5UX ("Denbighshire Council");

FLINTSHIRE COUNTY COUNCIL of County Hall, Mold, Flintshire, CH7 6NB
("Flintshire Council");

GWYNEDD COUNCIL of Council Offices, Shirehall Street, Caernarfon, Gwynedd, LL55
1SH ("Gwynedd Council"); and

ISLE OF ANGLESEY COUNTY COUNCIL of Council Offices, Llangefni, Anglesey,
LL77 7TW ("Isle of Anglesey Council")

(together referred to as the "Councils" and individually as a "Council")

BACKGROUND

(A)

The Councils have agreed to work together in a partnering relationship to jointly
procure a residual waste treatment facility and deliver residual waste treatment
services (the "Solution") in furtherance of the objectives of the North Wales Residual
Waste Treatment Partnership (the "Partnership") and the project known as the North
Wales Residual Waste Treatment Project (the "Project").

The Councils (pursuant to the powers conferred on them by Sections 51 and 55 of
The Environmental Protection Act 1990, Section 19 of the Local Government Act 2000
and all other enabling powers) entered into the first Inter-Authority Agreement on 24
June 2010 (the "First Inter-Authority Agreement") to formalise their respective roles
and responsibilities in relation to the joint working arrangements for the procurement
of the Project and the appointment of Flintshire Council as Lead Council in carrying
out the procurement in accordance with the terms of the Outline Business Case and
the common decision made by each Council to approve the affordability envelope for
the Project and commence the procurement.

The Councils acknowledge that the First Inter-Authority Agreement regulated the
procurement of the Project up to Financial Close. Pursuant to the First Inter-Authority
Agreement, the Councils have agreed to enter into this second Inter-Authority
Agreement (the "Agreement") which will set out the respective rights and obligations
of each Council in relation to the implementation and operational phases of the
Project.

The Councils have agreed that the Lead Council shall enter into a contract (the
"Project Agreement") with [Name of Contractor]1, (Company No. [ D, a
private sector contractor, of [ ] (the "Contractor") involving the design,
construction, installation, commissioning, financing, operation and maintenance of the
Facilities and the provision of the Services (including the Interim Services and the
Commissioning Services).

Following the successful entry into the Project Agreement, the Councils have agreed
to enter into this Agreement to formalise their respective roles and responsibilities in
relation to the joint working arrangements for the operational phase of the Project
following financial close and the appointment of Flintshire Council as Lead Council.

! Details to be included when confirmed in respect of the Project Agreement.
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(F) The Councils acknowledge that this Agreement sets out the basis on which risks and
liabilities are apportioned between the Councils in relation to the implementation and
operational phases of the Project. Such agreement is intended to reflect the terms of
the Project Agreement.

(G) The Councils agree to work together in the implementation and contract management
of the Project Agreement and acknowledge that all decisions relating to the Project
and the operation of the Project Agreement shall be made in accordance with the
terms of this Agreement and shall be implemented by the Lead Council under the
Project Agreement for and on behalf of itself and the other Councils.

(H) The Councils wish to enter into this Agreement and implement the Project pursuant to
the powers conferred on them by sections 51 and 55 of the Environmental Protection
Act 1990, sections 19 and 20 of the Local Government Act 2000, and all other
enabling powers.

()] Under Section 113 of the Act the Councils may enter into an agreement with each
other for the placing at their disposal the services of officers employed by them.

(J) By virtue of Section 111 of the Act, each of the Councils has power to do anything
which is calculated to facilitate, or is conducive or incidental to, the discharge of any of
its functions.

(K) By virtue of Section 3 of the Local Government Act 1999 substituted by the Local
Government and Public Involvement Health Act 2007, each of the Councils has a duty
to make arrangements to secure continuous improvement in the way in which its
functions are exercised having regard to a combination of economy, efficiency and
effectiveness.

(L) By virtue of Section 2 of the Local Government Act 2000, each of the Councils has
power to do anything that it considers is likely to achieve the promotion or
improvement of the economic, social or environmental well-being of its area.

(M) The Councils have agreed to establish and participate in a joint committee (whose
remit is presently limited to the Project but may be extended to cover other activities
by agreement) to facilitate the delivery and management of the Project from the date
of financial close of the Project when the Project Agreement and supporting
documentation is completed.

(N) The Councils acknowledge that this Agreement shall be certified for the purposes of
the Local Government (Contracts) Act 1997.

1. DEFINITIONS AND INTERPRETATION
[DN: Definitions to be reviewed and updated.]

1.1 In this Agreement and the Recitals, unless, the context otherwise requires the
following terms shall have the meaning given to them below:-

"AB Accounts" has the meaning given in Clause 14 (Accounts)
"Accounting Period" means those periods set out in Schedule 6 (Accounting

Periods) as may be amended from time to time in
accordance with the terms of this Agreement

"Act" means the Local Government Act 1972
"Allocated Site" means a site (or sites) offered to the Project by a
Council;
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"Annual Budget"

"Business Day"

"Chair"

"CIWM"
"Commencement Date"

"Confidential Information"

"Contract Documents"

"Contract Manager"
"Contract Procedure Rules"
"Contractor"

"Conwy's Payment
Proportion"

"Core Policies"

means the sum set out in Schedule 5 (Annual Budget)
which represents the upper limit of the financial
threshold calculated by the Project Board for each
Council's annual contribution to the necessary funding
of the Lead Council to discharge its functions on behalf
of all the Councils under this Agreement as managed
by the Project Board, notified to the Joint Committee
and approved by each Council in respect of this
Project (and the Councils acknowledge that the Annual
Budget does not include the Unitary Charge payment
made under the Project Agreement)

means any day other than a Saturday or Sunday or a
public or bank holiday in England and Wales

means the chair of the Joint Committee (duly
appointed pursuant to paragraph 11 of Part 2 of
Schedule 2 (Joint Committee Terms of Reference)) or
the Project Board (duly appointed pursuant to Clause
8.4 (Project Board) (as the case may be))

means the Chartered Institute of Wastes Management
means the date of this Agreement

means all know-how and other information whether
commercial, financial, technical or otherwise relating to
the business, affairs or methods of all or any Council,
which is contained in or discernible in any form
whatsoever (including without limitation software, data,
drawings, films, documents and computer-readable
media) whether or not marked or designated as
confidential or proprietary or which is disclosed orally
or by demonstration and which is described at the time
of disclosure as confidential or is clearly so from its
content or the context of disclosure

means the Project Agreement, the [Collateral
Warranties, the Independent Certifier's Appointment
and the Parent Company Guarantee, the Haulage
Sub-Contract (each as defined in the Project
Agreement)]” and any other document entered into
between the Lead Council and the Contractor or an
Affiliate of the Contractor in respect of the Project

means the person appointed to manage the Project
means the Lead Council's contract procedure rules

Is the term used to define the Contractor in the Project
Agreement

has the meaning given in Clause 12 (Payments)

means those policies set out at Schedule 13
(Authority's Policies) of the Project Agreement

2 List to be reviewed in line with the final solution.
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"Cost Sharing Formula"

"Council Procedure Rules"

"Counternotice"

"Decision Period"

"Project Officer"

"Deductions"

"Default Interest Rate"

"Default Notice"

"Defaulter"

"Denbighshire's Payment
Proportion"

"Dispute”

HDPAH
"Due Date"

HEIRH

"EU Procurement Rules"

"Facility"

"Final Business Case" or
IIFBCII

44267940.7\gh01

means, when the Councils are responsible for the cost
of any item and payment is due from the Lead Council
to the Contractor, that costs shall be shared between
each of the Councils in the proportions set out in Part
1 of Schedule 9 (Payment Proportions) (and
subsequently reconciled on an annual basis)

means the Lead Council's procedure rules

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

means the period of [fourteen (14) Business Days]’
from the date of the Liability Report or such other time
as is unanimously agreed by all the Councils

has the meaning given in Clause 9 (Project Officers)
means the deductions imposed by the Lead Council
pursuant to Schedule 4 (Payment Mechanism) of the

Project Agreement

means two per cent (2%) above the base rate of
Barclays Bank plc

has the meaning given in Clause 2.2.1 (Breaches of
this Agreement and Remediation)

has the meaning given in Clause 2.3.1 (Termination)
has the meaning given in Clause 12.8 (Payments)
means any difference or dispute between the Councils
arising out of or in connection with this Agreement
and/or the Project

means the Data Protection Act 1998

has the meaning given in Clause 12.7 (Payments)

has the meaning given in Clause 19 (Freedom of
Information and Environmental Information)

means the Public Contracts Regulations 2006

means the waste management facility (or facilities)
procured as the Solution under the Project designed
for processing residual waste, waste being defined in
the Waste and Emissions Trading Act 2003

means the final business case for the Project,
prepared by the Councils and subject to the Council's
delegated approval before submission to the Welsh
Government for funding to support the Project

® Time period to be agreed by the Councils.
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"FolA"
"Gwynedd's Payment
Proportion"

"Intellectual Property"

"IP Material"

"Isle of Anglesey's Payment
Proportion"

"JC Unresolved Matter"

"Joint Committee"

"Joint Committee Meeting"

"Key Facility"

HLASH

"LAS Allowances"

"Lead Council"

"Lead Finance Officer"

44267940.7\gh01

has the meaning given in Clause 19 (Freedom of
Information and Environmental Information)

has the meaning given in Clause 12.9 (Payments)

means any and all patents, trade marks, trade names,
copyright, moral rights, rights in design, rights in
databases, know-how and all or other intellectual
property rights whether or not registered or capable of
registration and whether subsisting in the United
Kingdom or any other part of the world together with all
or any goodwill relating to them and the right to apply
for registration of them

means the Intellectual Property in the Material

has the meaning given in Clause 12.10 (Payments)

has the meaning given in Clause 6.3 (Joint
Committee)

shall have the meaning given to it in Clause 6.1 (Joint
Committee) being the joint board of members of the
Councils with delegated power to discharge the
functions of the relevant Council as provided for in this
Agreement in relation to the Project established under
the provisions of Part VI of the Act

means a meeting of the Joint Committee duly
convened in accordance with Clause 6 (Joint
Committee)

means the key residual waste treatment facility
procured as part of the Solution under the Project

means the Landfill Allowance Scheme (LAS)
Regulations (Wales) 2004

means the annual allowances for each local authority
pursuant to the LAS

means the Council appointed under Clause 4 (Duties
of the Lead Council and Other Councils) as the lead
administering authority for the Project whose duties
are set out in this Agreement

means the person so appointed from time to time by
the Lead Council to represent the interests of the
Councils in respect of financial matters of the Project
and to ensure the provision of regular update reports
are provided to the Project Board from time to time and
who shall be called the Lead Finance Officer reporting
to the Project Section 151 Officer
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"Liability Report"

"Local Authority"

"Market Value"
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means a report prepared by the Lead Council (or such
other Council nominated under Clause 2.3.4(b)
(Termination) in the event that the Lead Council is a
Defaulter or Clause 16.3 (Withdrawal) in the event that
the Lead Council issues the Withdrawal Notice) acting
reasonably setting out the financial and resource
commitments of the relevant Council under Clause
2.3.4(b) (Termination) upon termination or Clause 16.6
(Withdrawal) upon withdrawal including the items set
out in 7 (Liability Report)

means a principal council (as defined in section 270 of
the Act) or any body of government in Wales
established as a successor of a principal council

means the best price at which the Allocated Site in
question might reasonably be expected to have been
disposed of unconditionally for cash consideration at
the relevant time assuming:-

(a) awilling seller;

(b) that prior to the relevant time there has been a
reasonable period for the proper marketing of
such Allocated Site and for the agreement of
price and terms for completion of the disposal of
such Allocated Site;

(c) the state of the market, levels of values and other
circumstances are on any earlier assumed date
of exchange of contracts the same as at the
relevant time;

(d) the relevant Council has good and marketable
title to such Allocated Site;

(e) all necessary consents for any building or other
works at such Allocated Site have been obtained
and such Allocated Site can be lawfully used;

(f) any damage to such Allocated Site caused by
any insured risk has been made good;

(g) that where the Project (or one of the Councils in
furtherance of the Project) has made an
investment into improving an Allocated Site
(whether by obtaining planning permission or
other permits or necessary consents, regardless
of whether they are used or capable of being
used for the Project, or otherwise) to confer an
advantage on the value of such Allocated Site
compared to its pre-Project value then such
enhancement shall be taken into account,
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"Material"

"Matter Reserved To The
Councils"

"Model Procedure"

"Non-Defaulting Councils"

"Notice of Acceptance"

"Notice of Dispute”

"Performance and
Improvement Plan"

"Personal Data"
"PB Unresolved Matter"
"Project Board"

"Project Board Meeting"

"Project"
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and otherwise taking into account of the actual
circumstances as shall exist at the time including the
results of any site investigation survey, ground
conditions survey or ground contamination survey to
identify any pre-existing abnormal issues or
contamination,

provided further that for the purposes of calculating
valuation to determine whether proposed Allocated
Site disposals under the terms of the Act any Council
willing to dispose of its land at less than Market Value
as established under the RICS Valuation Standards
will have regard to the Local Government Act 1972:
General Disposal Consent (Wales) 2003

means all data, text, graphics, images and other
materials or documents created, used or supplied by a
Council in connection with this Agreement (unless
before the first use or supply, the Council notifies the
other Councils that the data, text supplied is not to be
covered by this definition)

means those actions, matters and/or functions as
defined in Clause 5 (Decision Making)

means the Centre for Dispute Resolution Model
Mediation Procedure

has the meaning given in Clause 2.3.1 (Termination)

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

means the plan to be prepared and updated as and
when necessary by the Contract Manager indicating
any anticipated Authority Changes under the Project
Agreement, major milestones and activities, and
resources required in relation to the Project, to be
presented annually to the Project Board in accordance
with Clause 10 (Business Plan and Work Programme);

means personal data as defined in the DPA
has the meaning given in Clause 8 (Project Board)
has the meaning given to it in Clause 8 (Project Board)

means a meeting of the Project Board duly convened
in accordance with Clause 8 (Project Board)

means as defined in Recital (A)
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"Project Agreement"

"Project Section 151 Officer"

"Project Tasks"

"Solution"

"Statutory Officer"

"Termination Sum"

means the contract for the preferred Solution to
dispose of the Councils' residual waste to be entered
into by the Lead Council (acting on behalf of itself and
the Councils) and the Contractor in connection with the
Project

means the person so appointed by the Lead Council
(as their officer appointed pursuant to section 151 of
the Act) as the officer responsible for the proper
administration of the financial affairs under the Project
and who shall manage the Lead Finance Officer and
collate regular reports on Project accounting matters
(provided that for the avoidance of doubt each
Council's own officer appointed pursuant to section
151 of the Act shall be entitled to attend Project Board
Meetings and Joint Committee Meetings from time to
time as non-voting members pursuant to Clauses 8
(Project Board) and 6.18 (Joint Committee)
respectively)

means as defined in Clause 4.1 (Duties of the Lead
Council and other Councils) being the administrative
tasks as set out in Schedule 1 (Project Tasks) as may
be amended from time to time by the Councils in
accordance with the terms of this Agreement

means as defined in Recital (A)

means each Council's head of paid service, monitoring
officer (both as defined pursuant to the Local
Government and Housing Act 1989) and Chief Finance
Officer (section 151 officer) as defined in the Act

means any sum payable for Project assets by the
Lead Council to the Contractor as compensation on
termination caused due to Lead Council default or
voluntary termination or relevant discharge terms paid
due to the Lead Council acting ultra vires, Contractor
default on a no retendering basis (fair market
valuation), Contractor default due to breach of the
refinancing provisions, force majeure, uninsurability
consequences or corrupt gifts and fraud early
termination of the Project Agreement

"Vice-Chair" means the vice-chair of the Joint Committee (duly
appointed pursuant to paragraph 10 of Part 2 of
Schedule 2 (Joint Committee Terms of Reference));
and
"WG" means the Welsh Government.
1.2 The principles set out in Clause 1.1 above shall be borne in mind and applied so far as

appropriate in the interpretation of this Agreement and in the resolution of any dispute

under this Agreement.

1.3 Interpretation

In this Agreement, except where the context otherwise requires:-

1.3.1 each gender includes all genders;

44267940.7\gh01

Pa1de 43



1.3.2

1.3.3

1.3.4

1.3.5

1.3.6

1.3.7

1.3.8

1.3.9

1.3.10

1.3.11

1.3.12

1.3.13

1.3.14

except as where expressly defined within the Agreement, all words and
expressions used throughout this Agreement shall have the same meaning
as given under the Project Agreement;

the singular includes the plural and vice versa;

a reference to any clause, sub-clause, paragraph, Schedule, recital or annex
is, except where expressly stated to the contrary, a reference to such clause,
sub-clause, paragraph, schedule, recital or annex of and to this Agreement;

any reference to this Agreement or to any other document shall include any
permitted variation, amendment or supplement to such document;

any reference to legislation (including subsidiary legislation), determinations
and directions shall be construed as a reference to any legislation,
determinations, directions and statutory guidance as amended, replaced,
consolidated or re-enacted;

a reference to a public organisation (to include, for the avoidance of doubt,
any Council) shall be deemed to include a reference to any successor to
such public organisation or any organisation or entity which has taken over
either or both of the waste disposal functions and responsibilities of such
public organisation;

a reference to a person includes firms, partnerships and corporations and
their successors and permitted assignees or transferees;

any reference to a requirement for "consent" or "approval" shall be taken to
be the prior written consent or approval of the relevant body or person;

the schedule, clause, sub-clause and (where provided) paragraph headings
and captions in the body of this Agreement do not form part of this
Agreement and shall not be taken into account in its construction or
interpretation;

words preceding "include", "includes", "including" and "included" shall be
construed without limitation by the words which follow those words;

any reference to the title of an officer or any of the Councils shall include any
person holding such office from time to time by the same or any title
substituted thereafter or such other officer of the relevant Council as that
Council may from time to time appoint to carry out the duties of the officer
referred to; and

in this Agreement, save where otherwise provided, references to amounts
expressed to be “indexed” are references to such amounts, multiplied by:

Index4
Index,

where "Indexy" is the value of RPIX most recently published prior to the
relevant calculation date and "Index," is the value of RPIX on [ 1

14 Schedules

The Schedules to this Agreement form part of this Agreement. This Agreement and its
Schedules shall be read and taken together. In the event of any inconsistency or
conflict between these terms and conditions in this Agreement and the contents of any
of the Schedules these terms and conditions shall prevail.
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2. COMMENCEMENT, DURATION AND TERMINATION

21 Duration of Agreement

211

Subject to Clause 2.1.2 this Agreement shall continue in full force and effect
from the Commencement Date until the earlier of the following dates:-

(a) all the Councils agree in writing to its termination; or

(b) there is only one (1) remaining Council who has not withdrawn
from this Agreement in accordance with Clause 16 (Withdrawal); or

(c) the date falling six (6) months after the expiry or earlier termination
of the Project Agreement.

21.2 Notwithstanding the provisions of Clause 2.1.1, Clause 17 (Dispute
Resolution) of this Agreement shall continue in respect of any Dispute
arising prior to the expiry of this Agreement until the date upon which such
Dispute has been finally agreed or determined.

21.3 The Councils agree that following the Commencement Date the rights,
liabilities and obligations of each Council set out within the First Inter-
Authority Agreement shall be superseded by the rights, liabilities and
obligations set out in this Agreement.

2.2 Breaches of this Agreement and Remediation

[DN: The process and time limits for dealing with failures to comply with this
Agreement should be discussed and agreed between the Councils]

221

222

223

224
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At any time the Chief Executive of any of the Councils (the “First Council”)
may serve a notice on one of the other Councils (the “Other Council”) a
notice (the “Default Notice”), alleging that the Other Council has failed to
comply with its obligations under this Agreement, setting out any suggested
remedial action and any damage which the First Council has or is likely to
suffer as a result of the alleged failure.

A Council in receipt of a Default Notice shall have [ten (10) Business Days]
(or such longer period as agreed between the Parties (acting
reasonably)),within which to serve on the Chief Executive of the First Council
who served the Default Notice a “Counternotice’, setting out in respect of
every matter contained in the Default Notice proposals for the remediation of
the alleged failure including a proposed timescale in which the remediation
will be completed and making good any loss which the First Council has
suffered or may suffer as a result of the failure or the reasons why that
alleged failure is disputed.

Within [ten (10) Business Days] (or such longer period as agreed between
the Parties (acting reasonably)) of receipt of a Counternotice, the Chief
Executive of the First Council shall send to the Chief Executive of the Other
Council a notice (the “Notice of Acceptance”) of any proposals contained in
the Counternotice in so far as those proposals are accepted by the First
Council, and may send a notice (the “Notice of Dispute”) of any proposals
contained in the Counternotice insofar as those proposals are not accepted
and setting out in respect of each proposal which is not accepted by the First
Council why it is considered to be unacceptable.

Where any proposal in a Counternotice is accepted in a Notice of

Acceptance, the Other Council shall implement that proposal as soon as
reasonably practicable.
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225

Where any matter is contained in a Notice of Dispute, it shall fall to be dealt
with under the disputes procedure set out in Clause 17 (Dispute Resolution).

2.3 Termination of Participation of a Partner Council or Lead Council

2.3.1

232

233

234

Without prejudice to any other rights or remedies, this Agreement may be
terminated in relation to any Council ("Defaulter") by the other Councils
("Non-Defaulting Councils") acting unanimously in giving written notice to
the Defaulter effective on receipt where the Defaulter breaches any of the
provisions of this Agreement and in the case of a breach capable of remedy
fails to remedy the same within [sixty (60) Business Days] (or such other
period as agreed by the Councils) of being notified of each breach in writing
by the Non-Defaulting Councils and being required to remedy the same.

The Councils acknowledge that a decision to terminate the participation of a
Council shall be treated as a Matter Reserved To The Councils.

If this Agreement is terminated in accordance with Clause 2.1 (Duration of
Agreement), Clause 2.3.1 (Termination of Participation of a Partner Council
or Lead Council), save for the obligations set out in [Clause 11 (Sites)],
Clause 23 (Councils' Obligations Following Expiry or Earlier Termination),
Clause 25 (Confidentiality and Announcements) and Clause 2.4 (Effects of
Termination of the Lead Council), the Councils shall be released from their
respective obligations described in this Agreement”.

The Councils acknowledge and agree that:

(a) the Project has been modelled on the basis of participation by the
Councils and that there are considerable economic benefits to be
achieved as a result of such joint working; and

(b) accordingly, in the event that this Agreement is terminated in
relation to any Council pursuant to Clause 2.3.1 (Termination of
Participation of a Partner Council or Lead Council) such Defaulter
shall, subject to Clause 23 (Councils' Obligations Following Expiry
or Earlier Termination), be liable to the Non-Defaulting Council or
Councils for their consequential loss as set out in a Liability Report
issued to the Defaulter within [fourteen (14)] days of the notice of
termination (such Liability Report being prepared by the Contract
Manager and provided to all the Councils which shall be discussed
and agreed by the Joint Committee at its next meeting or a
specially convened meeting if the next meeting falls more than two
(2) weeks after the issue of the Liability Report). The Non-
Defaulting Councils shall have a duty, acting reasonably, to
mitigate any losses which they suffer due to the financial and
resource implications set out in the Liability Report.

(c) pursuant to Clause 23 (Councils Obligations Following Early
Termination of the Project Agreement), if a Defaulter causes the
early termination of the Project Agreement, such Defaulter shall be
liable to the other Councils in accordance with Clause

] and the Liability Report (prepared in accordance
with Clause [ ] above) shall reflect such liabilities;

(d) any amounts payable by a Defaulter set out in a Liability Report
shall be paid by the Defaulter within [[ ] Business Days]5

* To draft out and list any continuing obligation/survivorship clauses.
® Time period to be agreed.
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24

3.1

3.2

3.3

3.4

3.5

following agreement of the Liability Report by the Joint Committee
or determined under Clause 2.8.5; and

(e) any failure by the Joint Committee to agree the amounts payable
as set out in the Liability Report within [ ] Business Days6 shall be
referred under Clause 17 (Dispute Resolution) as a dispute for
resolution.

Effects of Termination of the Lead Council

The Councils acknowledge and agree that if the Lead Council (or any subsequent lead
council) is terminated in accordance with the provisions of Clause 2.3 (Termination of
Participation of a Partner Council or Lead Council), then the Lead Council (or any
subsequent lead council), shall, prior to their termination from the Project:-

2.4.1 novate each of the Contract Documents (including but not limited to the
Project Agreement, Independent Certifiers' Appointment, Parent Company
Guarantee) to the new lead council as selected by the remaining Councils;
and

242 comply with the obligations set out at Clause 11.2.
PRINCIPLES AND KEY OBJECTIVES
The Councils intend this Agreement to be legally binding.

The Councils agree to work together to carry out the Project Tasks and activities in
accordance with the terms of this Agreement.

Each of the Councils hereby represents to each other Council that it has obtained all
necessary consents sufficient to ensure the delegation of functions provided by this
Agreement for the Project.

The Councils commit to share data and knowledge relevant to the Project where
appropriate and in accordance with their duties under the DPA.

Without prejudice to the terms of this Agreement, the Councils agree that they will
conduct their relationship in accordance with the following principles:-

3.5.1 Openness and Trust

in relation to this Agreement the Councils will act in accordance with a duty
of good faith to each other, be open and trusting in their dealings with each
other, make information and analysis available to each other, use such
information to support the Project, discuss and develop ideas openly and
contribute fully to all aspects of making the joint working successful. Whilst
respecting the mutual need for commercial confidentiality, the Councils will
willingly embrace a commitment to transparency in their dealings and in
particular a need to comply with statutory access to information
requirements including the Environmental Information Regulations 2004 (SI
2004/3391) and the Freedom of Information Act 2000 and supporting codes
of practice. The Councils will be aware of the need for and respect matters
of commercial confidentiality and potential sensitivity;

® As above.
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3.5.2

3.5.3

3.54

3.55

3.5.6

3.5.7

3.5.8

3.5.9

44267940.7\gh01

Commitment and Drive

the Councils will be fully committed to working jointly, will seek to fully
motivate employees and will address the challenges of the Project with
drive, enthusiasm and a determination to succeed:;

Skills and Creativity

the Councils recognise that each brings complementary skills and
knowledge which they will apply creatively to achieving the Councils'
objectives, continuity, resolution of difficulties and the development of the
joint working relationship and the personnel working within it. It is
recognised that this will involve the appreciation and adoption of common
values;

Effective Relationships

the roles and responsibilities of each Council will be clear with relationships
developed at the appropriate levels within each organisation with direct and
easy access to each other's representatives;

Developing and Adapting

the Councils recognise that they are engaged in what could be a long term
business relationship for mutual benefit through the achievement of the
Project which needs to develop and adapt and each Council will use
reasonable endeavours to develop and maintain an effective joint process to
ensure that the relationship develops appropriately and in line with these
principles and objectives including ensuring that the Lead Council's
obligations within the Project Agreement are met at all times;

Reputation and Standing

the Councils agree that, in relation to this Agreement and the Project
generally, they shall pay the utmost regard to the standing and reputation of
one another and shall not do or fail to do anything which may bring the
standing or reputation of any other Council into disrepute or attract adverse
publicity to any other Council;

Reasonableness of Decision Making

the Councils agree that all decisions made in relation to this Agreement and
the Project generally shall be made by them acting reasonably and in good
faith; and

Members and Officers' Commitments

each Council shall use its reasonable endeavours to procure that their
respective members and officers who are involved in the Project shall at all
times act in the best interests of the Project, devote sufficient resources to
the Project and respond in a timely manner to all relevant requests from the
other Councils.

Welsh Language Measure

the Councils agree to cooperate in good faith with each other in the
compliance of their obligations under the Welsh Language Measure.
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41

42

43

4.4

DUTIES OF THE LEAD COUNCIL AND OTHER COUNCILS

Subject to section 101(4) of the Act, the Councils (acting severally) have agreed, with
effect from the Commencement Date, that Flintshire Council acting through its Chief
Executive will be the Lead Council for the carrying out of the Project administrative
and representative functions (following, where relevant, any approvals required from
the Councils) (the "Project Tasks") which shall be carried out for and on behalf of
itself and the other Councils and Flintshire Council agrees to act in that capacity
subject to and in accordance with the terms of this Agreement.

The Councils shall recognise the existence of and comply with the decisions that have
been delegated to the Joint Committee. For the avoidance of doubt the Councils shall
have the right to and shall make individual independent decisions on matters referred
to each of them by the Joint Committee for decision and on matters not delegated or
referred to the Joint Committee.

The Joint Committee shall decide:
431 the detailed scope and authority of the Lead Council role;

432 by reference to the Contract Documents the administrative and
representative functions of the Lead Council being:

(a) administrative functions which can be undertaken by the Lead
Council without the need for consultation with the Joint Committee;
or

(b) representative functions which will be instructed by the Joint

Committee (whether in accordance with the established standing
orders of the Joint Committee or otherwise) and communicated to
the Contractor by the Lead Council;

43.3 consultation and reporting requirements between the Lead Council and the
Joint Committee.

For the avoidance of doubt the Councils have agreed that the role of Lead Council
includes (but is not limited to):-

441 acting on behalf of the Councils in the management and supervision of the
Project;

442 acting under the direction of the Joint Committee provided always that the
Joint Committee can only direct in accordance with terms of the Project
Agreement;

443 for any function the Lead Council shall act on behalf of and in the interests of
the Partnership;

444 liaising with the Contractor and the Contractor's Representative;

445 participating in the Liaison Committee (and co-ordination of the ten (10)
Council representatives, being two representatives from each of the
Councils, who are appointed to the Liaison Committee for the purposes of
Schedule 18 (Liaison Procedure) of the Project Agreement));

446 subject to indemnities acting as the employing authority for any staff involved
in the administration of the Project who shall report to the Project Board in
accordance with this Agreement (including the Contract Manager);

447 being the legal point of contact for the purposes of managing the Project;
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4.5

4.6

4.7

448 providing such additional administrative resources and office facilities that
may be necessary for the purpose of discharging the Project and holding all
central funds;

449 responsibility for liaison and communication with WG and co-ordination of
communication and public relations;

4410 responsibility for conducting an internal audit and reporting on its findings to
the Joint Committee;

4411 managing the application of the Annual Budget in respect of the Project and
reporting on expenditure to the Joint Committee; and

4412 having powers to enter into contracts for consultants as required for the
purposes of the Project following prior approval from the Project Board.

If the Lead Council defaults and the Agreement is terminated in respect of it pursuant
to Clause 2.3.1 (Termination) or the Lead Council withdraws pursuant to Clause 16
(Withdrawal), then a replacement Lead Council will be appointed by the Joint
Committee and the withdrawing Lead Council or Lead Council as Defaulter (as the
case may be) voting members on the Joint Committee will not have the right to vote in
regard to any such appointment.

The Councils acknowledge that the Lead Council role in the administration of the
Project Agreement shall be largely discharged by the Contract Manager acting as the
Authority's Representative as defined under the Project Agreement.

The Contract Manager shall:

471 be employed by or seconded to the Lead Council and report to the Project
Board as line manager;

47.2 conduct all day to day business for the Project to satisfy the Lead Council's
obligations to the Contractor under the Project Agreement;

47.3 potentially have staff reporting to him or her who may be seconded from the
other Councils (not being the Lead Council);

47.4 notify the Lead Council (without undue delay) of any matter that may
reasonably be expected to have a local and/or political significance to any
Council.

[DN: The Councils acknowledge and agree that under the terms of the Project Agreement
there will be a commitment to make payments for not less than the Minimum Tonnage of
Contract Waste to the Contractor per year. Accordingly, if any Council fails to deliver its
Minimum Tonnage guarantee of Contract Waste in any year, such Council shall still be
liable for its Minimum Payment. Details in respect of each Councils Minimum Tonnage
guarantee/Minimum Payment will be set out in Schedule 9 (Payment Proportions).]

4.8

The Councils agree and undertake to commit to the Project in accordance with the
terms of this Agreement and not to commission and/or undertake any procurement
and/or Project that seeks or would procure the delivery of all or any part of the Project
outside the terms of this Agreement (including (without limitation) wilfully diverting
Contract Waste away from the Project) unless and until it shall have withdrawn from
the Project in accordance with Clause 16 (Withdrawal). The Councils acknowledge
that their commitment to a minimum tonnage guarantee for residual waste remains
whether they consider alternative waste collection or recycling programmes and that
pursuant to [Part 3 of Schedule 9 (Payment Proportions) they shall be collectively
liable for the minimum tonnage guarantee payments where there is an overall shortfall
by the Councils collectively in supplying sufficient waste to the Key Facility (and that
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4.9

4.10

4.11

412

4.13

4.14

5.1

the terms of Part 3 of Schedule 9 (Payment Proportions) shall address any intra-
Councils commercial arrangements in meeting the Project's minimum tonnage
guarantee). |

Each Council warrants to the other Councils that it shall observe and comply with the
terms of each of the Contract Documents and shall, subject to the remaining
provisions of this Agreement, indemnify the other Councils in respect of any loss,
damage or expense caused as a result of its breach of any of the Contract
Documents.

Each Council shall co-operate with the other Councils in good faith in order to facilitate
the performance of their respective obligations under the Contract Documents and to
avoid and/or mitigate any additional costs, expenses, delays or disruption to the
Project provided that (subject to the specific obligations within this Agreement) no
Council shall be under any duty to fulfil obligations which are the responsibility of any
other Council.

Each Council acknowledges that it shall not exercise or waive any right under any of
the Contract Documents where such exercise or waiver has not first been approved in
accordance with this Agreement.

Each Council in entering into the Contract Documents shall be deemed to have
satisfied itself of all relevant matters and shall not rely on any representations made by
any other Council in respect of the Contract Documents.

For the duration of this Agreement, the Lead Council shall act as the primary interface
with the Contractor, WG, Infrastructure UK and any other body necessary to carry out
the Project Tasks in accordance with the terms of this Agreement.

For the duration of this Agreement, the Lead Council shall act diligently and in good
faith in all its dealings with the Contractor and the other Councils and it shall use all
reasonable endeavours to carry out the Project Tasks in accordance with any WG
guidance and any other applicable legislation.

DECISION MAKING

In terms of the need for decisions and other actions to be taken and carried out for the
Project Tasks, the Councils have identified the following four (4) categories together
with the means by which they will be taken:-

5.1.1 "Contract Manager Matter' — being the day to day management of the
Project (in accordance with the terms of the Project Agreement) pursuant to
Clause [4.7] which shall include any decision which has (or is reasonably
expected to have) an annual financial impact on the Project of up to (and
including) [£ ]7, except in circumstances where such decision could
reasonably be expected to have local and/or political significance to any of
the Councils, in which case such decision shall be elevated to the Project
Board, provided always that the Contact Manager may refer any matter to
the Project Board,;

5.1.2 "Project Board Matter" - being a matter which is to be decided upon
[(pursuant to Clause 8 and Schedule 3 (Project Board Terms of Reference))]
at a quorate meeting of the Project Board by those present and entitled to
vote and which shall have (or is reasonably expected to have) an annual
financial impact on the Project of up to [£ ] or be a matter referred to the
Project Board by the Contract Manager. Any decision made by the Project
Board in relation to a Project Board Matter within these financial parameters
shall be binding on all of the Councils. Any decision to be made on a matter

" Appropriate figure to be determined.
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5.2

53

6.1

6.2

with an impact (or expected impact) in excess of these parameters shall be
elevated to the Joint Committee, provided always that the Project Board can
refer any matter of any financial value to the Joint Committee if they so
decide;

51.3 "Joint Committee Matter" — being a matter which is to be decided upon at a
quorate meeting of the Joint Committee by those present and entitled
pursuant to Clause (Joint Committee Terms of Reference) to vote and which
shall have (or is reasonably expected to have) an annual financial impact on
the Project of up to [£ ] or be a matter referred to the Joint Committee
by the Project Board. Any decision made by the Joint Committee in relation
to a Joint Committee Matter within these financial parameters shall be
binding on all of the Councils. Any decision to be made on a matter with an
impact (or expected impact) in excess of these parameters shall be referred
as a Matter Reserved To The Councils. The Joint Committee may
determine that any Joint Committee Matter or any Project Board Matter may
be referred back to each Council for decision as a Matter Reserved To The
Councils and/or make a decision to delegate any matter to the Project Board
for decision; and

51.4 "Matter Reserved To The Councils" — being a matter which will have to be
referred to each Council for decision (at a meeting of either the relevant
cabinet or full Council at the discretion of each Council) and, for the
avoidance of doubt, any such matter will not be dealt with by the Project
Board or the Joint Committee (as the case may be) until the matter has been
determined by all of the Councils. If the Councils fail to reach the same
decision in respect of such matter then the matter shall be referred under
Clause 17 (Dispute Resolution) as a dispute for resolution.

and in each case, such matters are identified in Schedule 1 (Project Tasks).

[The Councils agree that in due course, should they elect to set up a joint scrutiny
committee, each Council shall seek the necessary approvals in order to set up such a
committee.]®

Each Council acknowledges and agrees that the Lead Council shall have the power
and the entitlement to require a decision that in its opinion (acting reasonably) shall
either:

5.3.1 mean a substantive change to the size or nature of the Facilities; or

5.3.2 mean a substantive change to the size or nature of the Project,

to be referred as a Matter Reserved To The Councils and such decision shall not be
implemented unless approved by all of the Councils.

JOINT COMMITTEE

The Councils shall form the joint committee ("Joint Committee"), which shall, for the
avoidance of doubt, supersede and replace the "Joint Committee" formed pursuant to
the First Inter-Authority Agreement to carry out the functions set out in Schedule 2
(Joint Committee Terms of Reference).

The Joint Committee shall not have power to approve any Matter Reserved To The
Councils pursuant to Clause 5.1.4.

ot

is noted that whilst the Councils would prefer to determine

their own Scrutiny process internally, would Councils prefer to leave the above wording in to
cover the possibility of a joint scrutiny committee being set up at some point in the future or
should this be removed?
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

At meetings of the Joint Committee each elected member from each Council shall
have one vote. Subject to the Lead Council's right to refer a decision pursuant to
Clause 5.3 as a Matter Reserved To The Councils, decisions at meetings of the Joint
Committee will be taken by a majority vote. The Contract Manager shall not have a
vote.

If, at a meeting of the Joint Committee, a matter is not determined by a majority vote
pursuant to Clause 6.3, that matter ("JC Unresolved Matter") shall be deferred for
consideration at the next Joint Committee Meeting which shall be convened within
[ten (10) Business Days] of that meeting. If at the reconvened Joint Committee
meeting the JC Unresolved Matter is not determined by a majority vote, the
Chairperson shall have a casting vote in respect of that JC Unresolved Matter.

Without prejudice to Clause 6.4, if one Council requests that a decision of the Joint
Committee be deferred, the Chairperson shall defer such decision until the next Joint
Committee Meeting which shall be convened within the next [ten (10) Business Days]
of that meeting.

Each Council shall provide all relevant information reasonably required upon request
by the Joint Committee and shall comply with any decisions of the Joint Committee to
request such information.

Each Council shall consult with the other Councils to ensure the diligent progress of
the day to day matters relating to any Joint Committee Matters.

The administrative costs and expenses of the Joint Committee incurred in accordance
with the Annual Budget for setting up and conducting meetings of the Joint Committee
shall be reimbursed by the Councils and arrangements for such reimbursement shall
be agreed between the Councils and reviewed each year when the draft Annual
Budget is prepared by the Project Board, considered by the Joint Committee and
approved by the Councils.

The costs and expenses of the Joint Committee for the Contract Year [2014-2015]
(which will precede the preparation of the first Annual Budget and be a transitional
Contract Year) will be reimbursed as follows:

6.9.1 each of the Councils agrees in principle to pay any costs required in
accordance with the cost sharing arrangements agreed by the Councils in
place immediately prior to the completion of this Agreement; and

6.9.2 the costs shall be met by the Councils (following recommendations by the
Project Board) as the Joint Committee may decide, else in absence of
agreed recommendations shall be met equally.

When working as a member of a Joint Committee, the members shall be deemed to
be working on behalf of their own Council even where the particular matter under
consideration relates to or also relates to one of the other Councils.

When working on behalf of the Project, officers shall be deemed to be working on
behalf of all their employing Councils, and made available and working on behalf of
the other Councils under section 113 of the Act.

In consequence of the above, both members and officers shall be treated as falling
within the statutory immunity provided by section 265 of the Public Health Act 1875, as
amended, in respect of the Project.

None of the Councils shall have any liability to the other Councils in respect of any
loss which those other Councils may suffer as a consequence of any action or
omission by any officer whilst working on the Project on behalf of the Joint Committee.
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6.14

6.15

6.16

7.1

7.2

7.3

7.4

7.5

7.6

7.7

The Lead Council will provide clerical support for the Joint Committee including
convening meetings and maintaining minutes.

Constitutional arrangements for the Joint Committee are set out in Part 2 of Schedule
2 (Joint Committee Terms of Reference).

The Joint Committee shall delegate such operational functions to the Project Board as
specified in Schedule 1 (Project Tasks) which may in turn delegate appropriate
matters to the Contract Manager.

ANNUAL BUDGET

[It is agreed in principle that during the Works Period of the Project the Contract
Management Costs associated with the Project shall be split equally between
the Councils. During the Services Period of the Project when the Facility is
operational and up until expiry or early termination, the Contract Management
Costs shall be on a pro-rata basis proportional to the actual tonnages delivered
by each Council.]

The Joint Committee shall by not later than November in each Contract Year consider
and recommend a draft Annual Budget prepared by the Project Board for the following
Contract Year which, in its opinion and based on the preceding Contract Year's actual
spend and the Project plan prepared pursuant to Clause 10.1 (Business Plan and
Work Programme), it reasonably requires to achieve its objectives in relation to the
Project and to secure the funding requirement for the Lead Council to fulfil its
obligations under this Agreement on behalf of the Councils. For the avoidance of
doubt the Joint Committee has no budget setting or managing responsibility and the
approval of the Annual Budget (as part of the Councils' wider budget setting
procedure) is a Matter Reserved To The Councils.

The draft Annual Budget shall contain draft estimates of revenue income and
expenditure of the Joint Committee for or in relation to the discharge of the Joint
Committee's agreed functions. The estimates shall include details as to how the
expenditure is to be financed including a breakdown of the contributions required from
each Council.

[The Councils each agree and undertake to contribute an annual sum for each "Spend
year".

Each of the Councils shall irrevocably make available to the Lead Council their share
of the Annual Budget.9 The Annual Budget (including any contingency sum) shall not
be exceeded without the prior approval of the Councils.

The Lead Council shall be the accountable body for the Annual Budget and shall,
pursuant to Clauses 13.1 to 13.4 (Accounts), prepare and keep accounts and shall
make all accounts records and other documents available for inspection by any
Council on request. The Joint Committee role is to oversee and procure the monitoring
of the Annual Budget for the purposes of Councils' scrutiny.

Whenever any sum of money is recoverable from or payable by a Council it may be
deducted from any sum then due to that Council under this Agreement and vice versa.

The Lead Council shall within twenty-eight (28) days of the conclusion of an
Accounting Period prepare and serve on each Council a schedule of payments
itemised by reference to the Heads of Expenditure set out in Schedule 5 (Annual
Budget) and certified by the Lead Finance Officer as being in respect of that Council’s

® For the avoidance of doubt these costs will include the Lead Councils costs including any
recruitment, legal and financial costs incurred by the Lead Council associated with its role of
management and supervision of the Project (see Schedule 5 for further details).
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7.8

7.9

7.10

8.1

proportion of the costs which have been properly incurred in accordance with the
terms of this Agreement for that Accounting Period. Such schedule of payments shall
be payable by the Councils within thirty-five (35) days.

The costs associated with providing internal resources in relation to the Project Tasks
shall (if not included within the Annual Budget and shared between the Councils),
subject to Clause 7.10, be borne by the Council providing that internal resource.
However, any additional costs and external costs required shall be shared equally by
the Councils provided that such costs have received prior written approval from the
Project Team (subject to where such additional costs and/or external costs exceed or
are anticipated to exceed an aggregate total of five thousand pounds (£5,000)
(indexed) in value in any single Contract Year they shall require the Project Team to
secure prior written approval from the Project Board) and that such sums fall within the
Project spend profile agreed by the Councils set out at Schedule 5 (Annual Budget).
Any additional costs and external costs sought from Project funds which are not
included in the spend profile at Schedule 5 (Annual Budget) will be dealt with pursuant
to Clause 7.9 below.

The Councils hereby agree that:-

7.91 if one of the Councils wishes to carry out any work or incur any cost or
expenses in relation to the Project exceeding an aggregate total of one
thousand pounds (£1,000) (indexed) in any single Contract Year or requests
the Joint Committee, the Project Board or any member or officer appointed
to or engaged to support the Project to carry out any work or to incur any
cost or expense that is not envisaged by the spend profile set out at
Schedule 5 (Annual Budget) then such Council shall seek the prior written
approval of the Contract Manager to approve it and allocate Project funding
else it shall have to bear the cost itself; and

7.9.2 if one of the Councils carries out any work or incurs any cost or expenses or
requests the Joint Committee, the Project Board or any member or officer
appointed to or engaged to support the Project to carry out any work or to
incur any cost or expense in relation to the Project that is not envisaged by
the Contract Manager to be an efficient use of time and/or resources, that
matter shall, at the discretion of the Contract Manager or at the request of
the relevant Council, be referred to the Project Board for a decision as to
whether such work, cost or expense is part of the Project or whether such
work, cost or expense should be the entire responsibility of the Council so
carrying it out or requesting it (as the case may be),

subject to such approval or decision not being unreasonably withheld or delayed by
the Contract Manager and/or the Project Board and in the case of dispute Clause 17
(Dispute Resolution) shall apply.

The Councils hereby agree that if one of the Councils believes it is likely to incur
disproportionate internal resource costs (compared to the Project spend profile set out
at Schedule 5 (Annual Budget)) pursuant to Clause 7.8 that matter shall be referred to
the Project Board for a decision as to whether such costs will be disproportionate and
whether any contributions should be made to this cost by the other Councils.

PROJECT BOARD

The Councils shall form the Project Board ("Project Board") for the purpose of the
day-to-day management of the Project and the Contract Manager and the
implementation and monitoring of the process and to carry out those functions set out
in Schedule 1 (Project Tasks) as being functions of the Project Board and in
accordance with the Project Board’s Terms of Reference as set on in Schedule 3
(Project Board Terms of Reference).
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8.2

8.3

8.4

8.5

8.6

8.7

8.8

The Project Board shall have the powers to make decisions and recommendations
within its Terms of Reference as set out in Schedule 3 (Project Board Terms of
Reference) but shall not have power to approve any Joint Committee Matter or any
Matter Reserved To The Councils pursuant to Clause 5.1.4.

Notwithstanding the above, the following specific functions are given to the Project
Board:-

8.3.1 prior approval of all reports for decision by the Joint Committee save if
impractical in the case of a special meeting; and

8.3.2 monitoring of:

(a) the Annual Budget as agreed by the Joint Committee and
approved by the Councils;

(b) the costs expended against the Annual Budget to ensure that the
Project remains within budget; and

(c) the Unitary Charge payments or other payments to the Contractor
for Services (including the Commissioning Services and the Interim
Services) delivered against the overall forecast Unitary Charge for
each Contract Year.

Each Council shall appoint one senior officer representative [(being a director or head
of service)]10 to the Project Board. The Chairperson of the Project Board shall be a
director of the Lead Council appointed by the Project Board from time to time. Each
such representative shall have one vote on any matter to be determined by the Project
Board. Decisions at meetings of the Project Board will be taken by a majority vote.

The quorum necessary for a Project Board Meeting shall be a senior officer
representative each Council unless such a quorum is not reached in which case the
relevant meeting shall be re-convened and the required quorum shall be a senior
officer representative from each of the five (5) Councils (in person or by telephone or
video-conference facility). The Contract Manager, the Lead Finance Officer, the legal,
procurement and technical officers for each Council shall be entitled to attend the
meetings of the Project Board but not vote.

The section 151 officer and/or the monitoring officer for each Council shall be entitled
to attend and participate in Project Board Meetings in a non-voting capacity.

If, at @ meeting of the Project Board, a matter is not determined by a majority vote
pursuant to Clause 8.4, such matter ("PB Unresolved Matter") shall be deferred for
consideration at the next Project Board Meeting which shall be convened within [ten
(10) Business Days] of that meeting. If at the reconvened Project Board Meeting the
PB Unresolved Matter is not determined by a majority vote, subject to the Lead
Council's right to refer a decision pursuant to Clause 5.3 as a Matter Reserved To The
Councils, that matter shall be referred for a decision by the Joint Committee.

The Councils may, at their discretion, replace their representatives appointed to the
Project Board provided that such replacement shall be on the same basis as the
original appointed and provided further that no senior technical officer of the Project
Board shall be removed or replaced by any Council without that Council giving prior
written notice as soon as reasonably practicable of its intention to remove or replace
that representative.

1% Councils to confirm.
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8.9

8.10

8.11

9.1

9.2

9.3

9.4

10.

10.1

10.2

Each Council shall also appoint one (1) substitute representative in the event that
appointed representatives to the Project Board are unable or incapable of discharging
their functions.

Each Council's substitute representative shall be entitled to attend meetings of the
Project Board but shall only be entitled to vote in the absence of his or her
corresponding voting representative.

The Project Board shall meet as and when required in accordance with the timetable
for the Project.

PROJECT OFFICERS

The Joint Committee shall determine from time to time the necessity of the officers set
out below (the "Project Officers") for the purposes of the Project:

9.1.1 the Contract Manager; and

9.1.2 such further officers (including but not limited to financial advisors, legal
advisors and technical advisors) acting under the direction of the Contract
Manager in his responsibilities in respect of the Project (insofar as the costs
of such officers have been identified within the Annual Budget or otherwise
provided for by one (1) or more of the Councils).

The Councils shall make their officers available as necessary for the purpose of the
Project.

As and when requested by the Joint Committee, the Lead Council shall appoint the
Project Officers (advised by the head of human resources or equivalent officer of the
Lead Council and shall act within the employment procedure rules and policies of the
Lead Council):

Project Officers may be:

9.41 appointed specifically and exclusively for the purpose of the Project to the
employment of the Lead Council, on terms and for such duration as may be
appropriate to that purpose, and the Lead Council shall make them available
full-time or part-time for the performance of their functions under this
Agreement; or

942 seconded by the Councils for the purpose of the Project to the Lead Council
on terms and for such duration as may be appropriate to that purpose, and
the relevant Council shall make them available full-time or part-time for the
performance of their functions under this Agreement.

BUSINESS PLAN AND WORK PROGRAMME

The Contract Manager shall continually monitor all aspects of the Project's
performance and prepare the Performance and Improvement Plan.

No later than [ ]11 in any Contract Year, the Contract Manager shall
present the draft Performance and Improvement Plan including any resource
requirements for the Project and the draft Annual Budget to the Project Board to
enable the Project Board to be made aware of any significant changes which they may
refer for approval and recommendation to the Joint Committee including any
anticipated Authority Changes under the Project Agreement.

" Date to be agreed and confirmed by Councils.
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10.3

10A

11.

The Performance and Improvement Plan for the Project, as amended where
necessary and as approved by the Joint Committee, shall form:

10.3.1  the basis of the Joint Committee’s request to each Council for future
budgetary provision and for resources pursuant to Clause 7.1 (Annual
Budget); and

10.3.2  an instruction from the Joint Committee to the Project Board.
AIR QUALITY MONITORING

The Councils agree that there will be additional air quality monitoring
undertaken for the period of 1 year from the Service Commencement Date
at the discretion of the Joint Commitiee. Costs will be shared on a pro rata
basis per actual tonnages delivered. Thereafter, the said monitoring will be
subject to review by the Joint Committee.

SITES AND DECOMMISSIONING
Arrangements on Expiry or Early Termination

The Councils acknowledge that, upon the expiry of the Project the Site shall be
retained by Flintshire Council.

In the event that Flintshire Council is terminated or withdraws from the Project
(pursuant to Clause 2.3 (Termination of Participation of a Partner Council or Lead
Council) or Clause 16 (Withdrawal) of this Agreement), then the Site will transfer' to
the new lead council for the duration of the Project and upon expiry of the Project, the
remaining Councils shall ensure that the Site is transferred back to Flintshire Council
as soon as reasonably practicable.

[DN: It is agreed in principle that on an early termination of the Project if the
Facility is operational then the Partnership should seek to agree appropriate
arrangements to continue the use of the Facility for the purposes of the
remainder of the 25 years. If however, the Facility has not been built, then the
Site shall be retained by Flintshire County Council and there shall be no further
obligation for the Site to be used for the purposes of the Project.

If the Facility has been partly built but is not yet operational, then the Councils
shall seek to discuss and agree appropriate arrangements for the Site and the
Councils shall equally share the liability of any associated costs.]

Decommissioning

Upon expiry or termination of the Project, the cost of decommissioning will be split
equally between the Councils, unless Flintshire Council (in its absolute discretion)
elects not to undertake decommissioning at the time of expiry or the early termination
of the Project, in which case Flintshire Council shall be solely liable for any future
decommissioning costs.

[New Waste Transfer Station

The Councils acknowledge and agree that the new Waste Transfer Station (the
"WTS") that is to be built for the purposes of the Project shall be funded by the
Councils on an equal basis. If it is determined that the new WTS shall be built on a
site that is provided by Conwy Council, then upon expiry or early termination of the
Project the Site shall be retained by Conwy Council. If, however, the Partnership
jointly fund and provide a site for the new WTS, then upon expiry or early termination

"2 Details in respect of the transfer to be confirmed by Property advisers.
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of the Project the Councils agree to discuss and determine appropriate arrangements
in respect of the site and the WTS].

11.5 Cost of Managing Waste prior to Haulage and Treatment

[DN: It is agreed in principle that where Welsh Government do not provide a
grant for the element that covers the cost of managing waste prior to haulage
and treatment, each Council would be responsible for their own transfer station
operating costs, with no recourse to other Councils.

Where Welsh Government do provide a grant for that element, all Councils will
pay in to the Partnership an agreed amount per tonne for the Waste being
managed within each Council area, and all Councils will receive an equitable
share of the payment back, with the addition of the Welsh Government Grant.
The amount aid “in” to the Partnership per tonne will be an amount agreed
between the Councils (the starting point for the discussion would be the rate
identified by the market testing / procurement exercise for the intended Conwy
transfer station; this will ensure that the amount is based on a market rate).]

12. PAYMENTS

[DN: Provisions setting out the process for receipt of payments from the Welsh
Government and any banking and interest related provisions to be considered
and confirmed by Finance.]

Incoming payment to the Lead Council of WG grant funding and other sums

121 [Any grant funding from WG to the Councils in respect of the Project shall be paid to
the Lead Council and each of the Councils' entitlement shall be on a pro rata basis in
proportion to the forecast tonnages delivered by each of the Councils [in accordance
with Schedule 9 (Payment Proportions), the Lead Council making such payments to
the other Councils within [five (5) Business Days]. In the event that the Lead Council
fails to pay a Council within the five (5) Business Day period referred to above the
Lead Council shall be liable to pay interest to the relevant Council at the Default
Interest Rate, calculated from the due date for payment until (but excluding) the actual
date of payment.]

12.2 [It is agreed in principle that in the event that the WG grant funding is withdrawn from
the Project (and the Contractor is nor liable to replace the lost WG funding in
accordance with the provisions of the Project Agreement), then the Councils shall be
liable to cover the lost WG funding on a pro-rata basis in proportion to the actual
tonnage provided by each of the Councils.]

Invoices from Contractor
[DN: Finance to review and consider the below payment provisions.]

12.3 The Councils acknowledge that the Lead Council's ability to agree and make
payments to the Contractor is governed by the terms of the Project Agreement
(specifically the Payment Mechanism).

12.4 The Councils acknowledge that Clause 45 (Payment and Invoicing) of the Project
Agreement governs the process by which the Contractor invoices the Lead Council in
respect of the Monthly Contract Payment and that, for the purposes of Clause 45
(Payment and Invoicing) of the Project Agreement, Flintshire Council (as Lead
Council) will be responsible for making payment to the Contractor following receipt of
such invoices.
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12.5 The Councils acknowledge that the Lead Council's payment of the Monthly Contract
Payment assumes a one hundred per cent (100%) availability and performance
model.

12.6 On a monthly basis the Contract Manager (on behalf of the Lead Council) shall be
responsible for taking decisions as to the appropriateness of any adjustments or
Deductions (and contract default points or other remedies of the Lead Council) to be
applied and made to the Contractor's invoice to the Lead Council due to poor
performance or non-performance.

12.7 Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Conwy Council
shall pay to Flintshire Council on receipt of a schedule of payments its proportion of
the Monthly Contract Payment and any other relevant payments ("Conwy's Payment
Proportion"), in each case calculated by reference to the relevant financial liabilities
of the Councils as set out in Schedule 10 (Payment Proportions). In the event that
Conwy Council fails to pay Conwy's Payment Proportion within the fifteen (15)
Business Day period referred to above (the "Due Date") Conwy Council shall be liable
to pay interest to Flintshire Council at the Default Interest Rate, calculated from the
Due Date until (but excluding) the actual date of payment.

12.8 Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Denbighshire
Council shall pay to Flintshire Council on receipt of a schedule of payments its
proportion of the Monthly Contract Payment and any other relevant payments
("Denbighshire's Payment Proportion"), in each case calculated by reference to the
relevant financial liabilities of the Councils as set out in Schedule 10 (Payment
Proportions). In the event that Denbighshire Council fails to pay Denbighshire's
Payment Proportion within the fifteen (15) Business Day period referred to above (the
"Due Date") Denbighshire Council shall be liable to pay interest to Flintshire Council at
the Default Interest Rate, calculated from the Due Date until (but excluding) the actual
date of payment.

12.9 Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Gwynedd Council
shall pay to Flintshire Council on receipt of a schedule of payments its proportion of
the Monthly Contract Payment and any other relevant payments ("Gwynedd's
Payment Proportion"), in each case calculated by reference to the relevant financial
liabilities of the Councils as set out in Schedule 10 (Payment Proportions). In the event
that Gwynedd Council fails to pay Gwynedd's Payment Proportion within the fifteen
(15) Business Day period referred to above (the "Due Date") Gwynedd Council shall
be liable to pay interest to Flintshire Council at the Default Interest Rate, calculated
from the Due Date until (but excluding) the actual date of payment.

1210  Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Isle of Anglesey
Council shall pay to Flintshire Council on receipt of a schedule of payments its
proportion of the Monthly Contract Payment and any other relevant payments ("Isle of
Anglesey's Payment Proportion"), in each case calculated by reference to the
relevant financial liabilities of the Councils as set out in Schedule 10 (Payment
Proportions). In the event that Isle of Anglesey Council fails to pay Isle of Anglesey's
Payment Proportion within the fifteen (15) Business Day period referred to above (the
"Due Date") Isle of Anglesey Council shall be liable to pay interest to Flintshire
Council at the Default Interest Rate, calculated from the Due Date until (but excluding)
the actual date of payment.

12.11 The Councils shall ensure that there are always cleared funds paid in accordance with
their respective share of contributions set out in a schedule of payments such that,
subject to each Council fulfilling its payment obligations, the Lead Council shall always
be capable of meeting its payment obligations to the Contractor. The Councils shall
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12.12

12.13

12.14

12.15

12.16

12.17

not withhold payment of any intra-Councils sum due to the Lead Council which may be
due to intra-Council disputes.

The Councils shall procure that, as regards this Project, the Lead Council is to remain
cost and cash neutral for the planned term of the Project only insofar as the Lead
Council satisfies its payment proportion and the payment obligations of the other
Councils are set out in the Annual Budget.

The Councils agree that Flintshire Council as Lead Council shall (with the agreement
of Conwy Council, Denbighshire Council, Gwynedd Council and Isle of Anglesey
Council) be entitled to withhold payment of any disputed amounts as between the
Lead Council and the Contractor in accordance with Clause 45 (Payment and
Invoicing) of the Project Agreement but that the Lead Council shall not be entitled to
withhold payment on the basis of a dispute solely between the Councils (any such
dispute to be resolved in accordance with the provisions of Clause 17 (Dispute
Resolution).

Flintshire Council as Lead Council shall not agree to set-off any amounts owed by the
Contractor to the Lead Council in accordance with Clause 46 (Set-Off) of the Project
Agreement without the agreement of Conwy Borough Council, Denbighshire Council,
Gwynedd Council and Isle of Anglesey Council (such agreement to include an
agreement as to how Conwy's Payment Proportion, and/or Denbighshire's Payment
Proportion and/or Gwynedd's Payment Proportion and/or Isle of Anglesey's Payment
Proportion shall be amended as a result of such set-off).

[Subject to Clause 12.16 the Councils shall review their payment proportions as
defined in Schedule 9 (Payment Proportions) for the items set out in Schedule 10
(Payment Proportions) (using fair and objective criteria supplied by the Project Board
and recognising the principle of mutual benefit) on [30 September] following the
Services Commencement Date (as defined in the Project Agreement) and at one (1)
yearly intervals thereafter (or such other period as is agreed by the Councils) and shall
agree any necessary amendments to this Clause 12. In default of such agreement, no
amendment shall be made.

The Lead Council shall (following agreement by the Project Board and notification to
the Joint Committee) be authorised to make adjustments, reconciliations or payments
to recompense for significant anomalies in Project mutual benefit between the
Councils (and for the avoidance of doubt where an anomaly between the Councils'
modelled contributions exceeds [fifty thousand pounds (£50,000)] (indexed) per
Accounting Period it shall be construed as significant).]

Payments from Contractor

Any payments to be made by the Contractor to the Lead Council in accordance with
the terms of the Project Agreement (whether via an indemnity or through the
imposition of Deductions or sanctions whose effects as between the Councils are set
out in Part 2 of Schedule 9 (Payment Proportions) or otherwise) shall be apportioned
between the relevant Councils to reflect the respective effects on each Council which
are the subject of such payment:

12.17.1 where related to a [Performance Management Framework] item set out in
Schedule 9 (Payment Proportions) in such proportions as defined in Part 2
of Schedule 9 (Payment Proportions); or

12.17.2 where not related to a [Performance Management Framework] item set out
in Schedule 9 (Payment Proportions) by the Project Board in proportion to
the level of cost incurred by each Council as a consequence of the actions
and obligations pertaining to that Council's administrative area and works or
services carried out under the Project Agreement in relation to that Council's
administrative area.
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12.18

12.19

12.20

12.21

12.22

13.

13.1

13.2

The Lead Council shall, where Deductions apportioned to a Council exceed fifty
thousand pounds (£50,000) (indexed) at the end of an Accounting Period, pay the
sum of the Deductions to a Council within twenty (20) Business Days, unless
otherwise agreed by the Project Board.

Taxation

Each Council shall bear its own liability for any taxation or duty chargeable in the
United Kingdom in respect of its participation in the arrangements under this
Agreement and each Council undertakes to indemnify the other Councils in respect of
any such taxation assessed on and paid by the other in respect of which the former is
primarily liable.

Any supply made by one (1) Council to any other Council pursuant to this Agreement
shall be exclusive of any value added tax chargeable on it, which shall (where
required by law), be paid by the Council to whom the supply is made in addition to the
payment for the supply, subject to the provision to it of a valid value added tax invoice.

All payments to be made by one (1) Council to another Council under this Agreement
shall be made in full without deduction of or withholding for or on account of any
present or future taxes, levies, duties, charges, fees, deductions or withholdings of any
nature unless the Council making the payment is required by law to make any such
deduction or withholding. If such withholding or deduction is so required by law, then
the Council making the payment shall increase the amount of the payment so that the
other Council receives the same amount as it would have received in the absence of
the requirement to make the withholding or deduction, and the Council making the
payment shall give to the other Council an appropriate certificate as may be required
by law showing the amount.

If the Council receiving the payment subsequently obtains relief or credit in respect of
the withholding or deduction, then it shall promptly repay to the Council which made
the payment an amount equal to the credit or relief obtained up to a maximum of the
amount by which the payment was increased to take account of the withholding or
deduction. The Councils shall co-operate with a view to allowing each Council to
obtain any available relief or credit in respect of any such withholding or deduction in
respect of taxation and in particular but without prejudice to the foregoing generality
shall give any information reasonably required by the other Council in connection with
the making of a claim for relief under an applicable double taxation treaty.

Community Benefit Fund

[DN: It is noted that the Councils have agreed in principle to payments in
respect of a Community Benefit Fund. Each of the Councils shall pay into the
fund and the payments shall be determined on a pro-rata basis in proportion to
the tonnage provided by each of the respective Councils.]

ACCOUNTS™

Accounts to reconcile Annual Budget

Clauses 13.2 to 13.4 shall apply to Conwy Council, Denbighshire Council, Gwynedd
and Isle of Anglesey Council only where Clause 7.9 applies.

Each Council shall be required to prepare accounts including (reporting by exception)
details of any expenditure incurred pursuant to Schedule 5 (Annual Budget) (the "AB
Accounts") in respect of each Accounting Period and for such further and/or other

13 Drafting to be incorporated to capture 3 year accounting cycle plans, with agreed accounts for
the following year and then 2 year projections/indicators for subsequent years.
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13.3

13.4

13.5

13.6

13.7

14.

141

14.2

accounting periods as the Project Board shall determine and which shall be
incorporated into Schedule 6 (Accounting Periods).

Each Council shall:-

13.3.1 in the AB Accounts make true and complete entries of all relevant payments
and receipts made by it during the previous Accounting Period;

13.3.2 within ten (10) Business Days of the end of the Accounting Period, the
Councils shall provide to the Lead Council unaudited AB Accounts for such
Accounting Period together with certification that such AB Accounts comply
with this Clause 13.3;

13.3.3 nominate an individual to be responsible for ensuring that Council's own
compliance with this Clause 14 and the name, address and telephone
number of each individual nominated pursuant to this Clause 13.3 shall be
notified to the other Councils in accordance with Clause 27 (Notices); and

13.3.4 acknowledge that the Lead Council shall within ten (10) Business Days of
receipt of the AB Accounts submitted by each of the Councils, in accordance
with Clause 13.3.2 prepare a reconciliation statement identifying the
payments made by each Council and the balance due from or owing to each
Council. The Lead Council shall within twenty (20) Business Days of the
preparation of the reconciliation statement send out a copy of the
reconciliation statement together with either a balancing schedule of
payments or credit payment to each Council. A Council receiving a
schedule of payments for payment shall pay it in full within twenty (20)
Business Days. Any error in a balancing schedule of payments must be
notified to the Lead Council within five (5) Business Days of such balancing
schedule of payments being sent out. An amended balancing schedule of
payments will be issued by the Lead Council and the Council receiving such
schedule of payments shall pay it in full within twenty (20) Business Days.

If an individual nominated by a Council pursuant to Clause 13.3.3 changes, that
Council shall notify the other Councils forthwith of the replacement nominees.

Audits

Subject to ensuring compliance with each Council's audit requirements, the Councils
agree that the auditor for the Lead Council shall carry out the audit of the Project.

The Lead Council shall at all times maintain an up to date register of the assets and
committed liabilities of each of the Councils in relation to the Joint Committee and the
Councils will each advise the Lead Council of any such assets and committed
liabilities.

The books of account for the Joint Committee shall be the subject of the audit
arrangements of the Lead Council and shall be open to inspection by the Councils.

INTELLECTUAL PROPERTY
Each Council will retain all Intellectual Property in its Material.

Each Council will grant all of the other Councils a non-exclusive, perpetual,
non-transferable and royalty free licence to use, modify, amend and develop its IP
Material for the Project Tasks and any other purpose resulting from the Project Tasks
whether or not the party granting the licence remains a party to this Agreement or the
Project Tasks.
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14.3

14.4

14.5

14.6

14.7

15.

15.1

15.2

15.3

Without prejudice to Clause 14.1, if more than one (1) Council owns or has a legal or
beneficial right or interest in any aspect of the IP Material for any reason (including
without limitation that no one (1) Council can demonstrate that it independently
supplied or created the relevant IP Material without the help of one (1) or more of the
other Councils), each of the Councils who contributed to the relevant IP Material will
grant to all other Councils to this Agreement a non-exclusive, perpetual,
non-transferable and royalty free licence to use and exploit such IP Material as if all
the other Councils were the sole owner under the Copyright Design and Patents Act
1988 or any other relevant statute or rule of law.

For the avoidance of doubt, any entity or person who is at the date of this Agreement
a party to this Agreement and who has licensed any Intellectual Property under this
Agreement will have a non-exclusive, perpetual right to continue to use the licensed
Intellectual Property.

Each Council warrants that it has or will have the necessary rights to grant the
licences set out in Clauses 14.2 and 14.3 in respect of the IP Material to be licensed.

Each Council shall indemnify the other Councils against any loss arising out of any
dispute or proceedings brought by a third party alleging infringement of its Intellectual
Property rights by use of that Council's Intellectual Property for the purposes of the
Project.

Each Council agrees to execute such further documents and take such actions or do
such things as may be reasonably requested by any other Council (and at the
expense of the Council(s) making the request) to give full effect to the terms of this
Agreement concerning management and control of Intellectual Property.

LIABILITY OF THE COUNCILS

The Lead Council shall indemnify and keep fully indemnified each of the other
Councils to this Agreement against any losses, damage, claims, proceedings,
expenses, actions, demands, costs and liabilities suffered by or incurred in respect of
or in connection with:

15.1.1  any damage to property, real or personal; and/or
15.1.2 any injury to, or the death of, any person whomsoever, and/or
15.1.3  any third party actions, claims or demands

to the extent such damage, injury, death, third party actions, claims or demands arise
from any breach by the Lead Council of its obligations under the Contract Documents
or any negligent act, omission or default in relation to such obligations and the Lead
Council shall make payment to the other Councils sums for which it becomes liable
under this Clause 15.1 within twenty (20) Business Days of the date of another
Council's written demand.

No claim shall be made against the Lead Council to recover any loss or damage which
may be incurred by reason of or arising out of the carrying out by the Lead Council of
its obligations under this Agreement unless and to the extent such loss or damage
arises from any breach by the Lead Council under Clause 15.1.

Each of the other Councils (acting severally) shall indemnify and keep fully
indemnified the Lead Council against any losses, damage, claims, proceedings,
expenses, actions, demands, costs and liabilities suffered by or incurred in respect of
or in connection with:

15.3.1  any damage to property, real or personal; and/or
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15.4

15.5

15.6

15.7

15.8

15.9

15.10

15.11

15.12

15.3.2  any injury to, or the death of, any person whomsoever; and/or
15.3.3  any third party actions, claims or demands

if to the extent such damage, injury, death, third party actions, claims or demands
arise from breach of the Contract Documents or from negligence or other act,
omission or default on the part of the indemnifying party in relation to the Project and
each Council shall make payment to the Lead Council sums for which it becomes
liable under this Clause 15.3 within twenty (20) Business Days of the date of the Lead
Council's written demand.

The Councils agree and acknowledge that the amount to be paid to the Lead Council
by any of the other Councils under Clause 15.3 shall be borne by each of the Councils
to the extent of its responsibility, however in the event that the responsibility is a
shared one between the Councils (so that it is not reasonably practicable to ascertain
the exact responsibility between the Councils) then the amount to be paid shall be
divided between the Councils who share such responsibility in such proportions as the
Joint Committee may decide.

In the event of a claim under this Clause 15 in which it is not reasonably practicable to
determine the extent of responsibility as between the Councils (including the Lead
Council), then the amount shall be divided between the Councils (including the Lead
Council) as the Project Board may decide.

A Council (including the Lead Council) who receives a claim for losses, expenses,
actions, demands, costs and liabilities shall notify and provide details of such claim as
soon as is reasonably practicable to the other Councils.

Criminal fines or sanctions of individual Councils incurred through Council activities
which are not in furtherance of the Project shall not be apportioned and the liability
shall remain with the Council responsible for such fine or sanction.

No Council shall be indemnified in accordance with this Clause 15 unless it has given
notice in accordance with Clause 15.6 to the other Council against whom it will be
enforcing its right to an indemnity under this Agreement.

Each Council ("Indemnifier") shall not be responsible or be obliged to indemnify the
other Councils (including the Lead Council) ("Beneficiary") to the extent that any
insurances maintained by the Beneficiary at the relevant time provide an indemnity
against the loss giving rise to such claim and to the extent that the Beneficiary
recovers under such policy of insurance (save that the Indemnifier shall be
responsible for the deductible under any such policy of insurance and any amount
over the maximum amount insured under such policy of insurance).

Any liability to the Contractor in respect of any indemnity (which for the avoidance of
doubt shall include Compensation Events and any other remedy of the Contractor
under the Project Agreement which results in a financial obligation on the Lead
Council) contained within the Project Agreement shall be for the account of the
Council in breach of the indemnity in question (and where such breach has not been
caused wholly by one (1) Council in such proportions as are agreed or determined by
the Joint Committee else in accordance with Clause 17 (Dispute Resolution) to reflect
the respective liability of each Council).

The Lead Council will have regard to, and to the extent not dealt with by the
Contractor, administer all Project insurances in accordance with the provisions of the
Project Agreement.

The Councils shall ensure that adequate insurance cover is effected and maintained in
respect of any liabilities they may have in the event of any neglect or default on their
part.
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15.13

16.

16.1

16.2

16.3

16.4

16.5

16.6

16.7

The Lead Council acting through the Project Board shall ensure that adequate
insurance cover is effected and maintained in respect of any property and assets held
by them for the purposes of the Joint Committee.

WITHDRAWAL
Termination by a Council is not Withdrawal

For the avoidance of doubt Clause 2.3.1 (Termination) addresses early termination for
breach by a Council.

Withdrawal

If for any reason any Council (including the Lead Council) determines to withdraw from
this Agreement then Clauses 16.3 to 16.6 shall apply.

If any Council wishes to withdraw from the Project it shall provide written notice to all
the other Councils as soon as reasonably practicable ("Withdrawal Notice"). The
Lead Council (or such other Council as nominated by the Joint Committee in the event
that the Lead Council issues the Withdrawal Notice) shall within fourteen (14) days of
receipt of the Withdrawal Notice provide to all the Councils a Liability Report which
shall be discussed by the Joint Committee at its next meeting or a specially convened
meeting if the next meeting falls more than two (2) weeks after the issue of the Liability
Report. Those Councils who do not wish to withdraw from the Project shall have a
duty, acting reasonably, to mitigate any losses which they suffer due to the financial
and resource implications set out in the Liability Report.

Within the Decision Period each Council shall indicate either:-
16.4.1 that it withdraws from the Project and this Agreement; or
16.4.2 that it wishes to continue with the Project and this Agreement.

Where a Council does not indicate its intentions as required by Clause 16.4 then it
shall at the expiry of the Decision Period be taken to have indicated that they wish to
continue with the Project and this Agreement.

Where a Council indicates that it wishes to withdraw from the Project in accordance
with Clause 16.4.1 then:-

16.6.1 the Council who shall have indicated its wish to withdraw shall pay all
amounts due to be paid by it in accordance with the Liability Report within
twenty (20) Business Days of the date of its notification under Clause 16.4.1
and comply with its obligation to contribute to the Project up to the date of its
withdrawal; and

16.6.2 if in the event of such a withdrawal the Project timetable is delayed then the
Council who shall have indicated its wish to withdraw may be responsible for
any increased costs associated with such delay (as determined by the Joint
Committee and notified as the sum payable in full and final settlement of
such Council's liability, subject always to that Council meeting any additional
antecedent liabilities incurred prior to the date of withdrawal).

Effects of Withdrawal

Unless agreed otherwise by the remaining Councils, the Council who shall have
indicated its wish to withdraw from the Project shall not remove its appointees to the
Project Board for a period of three (3) months commencing on the date of such
Council's withdrawal, [provided that the costs associated with those appointees to the
Project Board shall be borne by the remaining Councils to the Project and this

44267940.7\gh01 Pag é4 66



16.8

16.9

16.10

17.

171

17.2

17.3

17.4

Agreement in equal shares]. For the avoidance of doubt, the Council who shall have
indicated its wish to withdraw from the Project acknowledges that its voting members
shall remain on the Joint Committee but shall be unable to vote on matters pertaining
to the Project with effect from the date of its confirmation under Clause 16.4.1.

If the Lead Council is the withdrawing Council, then the Lead Council shall be
required, prior to its withdrawal from the Project, to novate each of the Contract
Documents (including but not limited to the Project Agreement, Independent Certifier's
Appointment, Parent Company Guarantee) to the new lead Council as selected by the
remaining Councils.

[The Lead Council (and any subsequent lead council) (agrees that if it exercises its
rights to withdraw from the Project pursuant to this Clause 16 (Withdrawal) then it shall
transfer its interest in the Site to the new lead council (as selected by the remaining
Councils), for use for the purposes of the Project only, in accordance with Clause [ ].

Any Council to which the Site is transferred acknowledges and agrees that upon
expiry of the Project the Site shall be transferred back to Flintshire Council (at no cost
to Flintshire Council.)]

DISPUTE RESOLUTION

Subject to section 103 of the Act, any dispute arising in relation to any aspect of this
Agreement shall be resolved in accordance with this Clause 17. The Councils
undertake and agree to pursue a positive approach towards dispute resolution which
seeks (in the context of this partnership between the Councils) to identify a solution at
the lowest operational level that is appropriate to the subject of the dispute which
avoids legal proceedings and maintains a strong working relationship between the
Councils. Any interim determination will be applied but will be subject to the full
dispute resolution procedure.

General disputes or disagreements

in the event of any dispute, disagreement or difference between the Councils relating
to this Agreement (whether this may be a matter of contractual interpretation or
otherwise) then save in relation to disputes or disagreements relating to a Matter
Reserved To The Councils, the matter shall be dealt with by referral in the first
instance to the Project Board who shall meet within ten (10) Business Days of
notification of the occurrence of such dispute and attempt to resolve the disputed
matter in good faith.

Elevation of disputes

If the Project Board fails to resolve a dispute or disagreement within [five (5) Business
Days] of meeting pursuant to [Clause 17.2], or fails to meet in accordance with the
timescales set out in [Clause 17.2], the dispute shall be referred to the Joint
Committee for resolution at the next programmed meeting (or a special meeting of the
Joint Committee shall be called to resolve the dispute as agreed by the Councils).

In relation to a dispute or disagreement relating to a Matter Reserved To The
Councils, or if the Joint Committee fails to resolve a dispute or disagreement within
[five (5) Business Days] of meeting pursuant to Clause 17.3, then the Councils in
dispute or the Joint Committee (as the case may be) may refer the matter for
resolution to the Chief Executive(s) or equivalent officer(s) (as appropriate) of each of
the Councils as a pre-condition to mediation followed by:

17.41 a mediation facilitated by the President of the CIWM or his nominated
representative or such other party as the Councils may agree (or the CIWM
may direct) for resolution by them; or
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17.5

17.6

17.7

17.8

18.

18.1

18.2

18.3

17.4.2 the exclusive jurisdiction of the Courts of England and Wales where a
dispute or disagreement relates specifically to the vires of the Councils;

and on referral to mediation or the Courts of England and Wales the Project
Board shall furnish the Joint Committee with a briefing report on the dispute
or disagreement for information.

Any dispute and/or disagreement to be determined by the Chief Executives (as
appropriate), CIWM or the Courts of England and Wales or such other body as agreed
by the Councils (as the case may be) under this Agreement shall be promptly referred
for determination to them and in any event within thirty (30) Business Days of the
Project Board's failure to reach agreement.

The Councils shall on request promptly supply to the Chief Executive(s) or CIWM (as
the case may be) all such assistance, documents and information as may be required
for the purpose of determination and the Councils shall use all reasonable endeavours
to procure the prompt determination of such reference.

If the CIWM is appointed to determine in dispute pursuant to Clause 17.5, then the
CIWM shall be deemed to act as an expert and not as an arbitrator and its
determination shall (in the absence of manifest error) be conclusive and binding upon
the Councils.

The costs of the resolution of any dispute and/or disagreement between the Councils
under this Agreement shall be borne equally by the Councils to the dispute in question
save as may be otherwise directed by the Chief Executive(s) (as appropriate), CIWM
or the Courts of England (as the case may be).

DATA PROTECTION

In relation to all Personal Data, each Council shall at all times comply with the DPA,
(as a data controller if necessary) which includes (but is not limited to) maintaining a
valid and up to date registration or notification under the DPA covering the data
processing activities to be performed in connection with the Project Tasks.

Each Council:-

18.2.1 shall process Personal Data belonging to any other Council only on the
instructions of that Council (subject to compliance with applicable law);

18.2.2 shall only undertake processing of Personal Data reasonably required in
connection with the Project Tasks and shall not transfer any Personal Data
to any country or territory outside the European Economic Area; and

18.2.3 shall use all reasonable endeavours to procure that all relevant
sub-contractors and the Contractor comply with this Clause 18.2. For the
avoidance of doubt a relevant sub-contractor is one which processes
Personal Data belonging to one or any of the Councils.

The Councils shall not disclose Personal Data to any third parties other than:-

18.3.1 to employees and sub-contractors and the Contractor to whom such
disclosure is reasonably necessary in order for the Councils to carry out the
Project Tasks; or

18.3.2 to the extent required under a court order or to comply with any applicable
laws including (but not limited to) any statute, bye law, European Directive or
regulation,
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18.4

18.5

18.6

18.7

18.8

19.

19.1

provided that any disclosure to sub-contractors or the Contractor under Clause 18.3.1
shall be made subject to written terms substantially the same as, and no less stringent
than, the terms contained in this Clause 18 and that the Councils shall give notice in
writing to all other Councils of any disclosure of Personal Data belonging to them
which they or a sub-contractor or the Contractor are required to make under
Clause 18.3.2 immediately as they are aware of such a requirement.

Any Council may, at reasonable intervals, request a written description of the technical
and organisational methods employed by any other Council and the relevant
sub-contractors referred to in Clause 18.3.1. Within five (5) Business Days of such a
request, the Council requested to do so shall supply written particulars of all such
measures as it is maintaining detailed to a reasonable level such that the requesting
Council can determine whether or not, in connection with the Personal Data, it is
compliant with the DPA. All Councils shall use all reasonable endeavours to ensure
that the sub-contractors and the Contractor also comply with such request from any
other Council.

All Councils shall ensure that any Personal Data they obtain and provide to any other
Council has been lawfully obtained and complies with the DPA and that the use
thereof in accordance with this Agreement shall not breach any of the provisions of the
DPA.

If:-

18.6.1 under the DPA any Council is required to provide information to a data
subject (as defined in the DPA) in relation to Personal Data when such data
is in the possession or under control of any other Council, and

18.6.2  the required Council informs the controlling Council in writing that this is the
case,

then the controlling Council shall guarantee reasonable and prompt co-operation to
the required Council in meeting its obligations under the DPA including making copies
of the relevant Personal Data to the extent the same are in its possession.

Each Council shall provide the other as soon as reasonably practicable, with such
information in relation to Personal Data and their processing as the other Council may
reasonably request in writing and the party asked to provide the relevant data may
reasonably be able to provide in order for the other Council to:-

18.7.1  comply with its obligations under this Clause and the DPA; and

18.7.2  assess whether the processing of the relevant Personal Data in connection
with this Agreement is breaching or may breach the DPA in a manner which
is material and not effectively sanctioned by any guidance statement issued
by the Information Commissioner.

The Councils shall each take reasonable precautions (having regard to the nature of
their respective obligations under this Agreement) to preserve the integrity of any
Personal Data.

FREEDOM OF INFORMATION AND ENVIRONMENTAL INFORMATION

Each Council acknowledges that the other Councils are subject to the requirements of
the Freedom of Information Act 2000 (“FolA”) and the Environmental Information
Regulations 2004 (“EIR”) and each Council shall where reasonable assist and co-
operate with the other Councils (at their own expense) to enable the other Councils to
comply with these information disclosure obligations.
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19.2

19.3

19.4

19.5

20.

20.1

20.2

20.3

Where a Council receives a request for information under either the FolA or the EIR in
relation to information which it is holding on behalf of any of the other Councils in
relation to the Project, it shall:-

19.2.1 transfer the request for information to the other Councils as soon as
practicable after receipt and in any event within two (2) Business Days of
receiving a request for information;

19.2.2  provide the other Councils with a copy of all information in its possession or
power in the form that the Councils reasonably require within ten (10)
Business Days (or such longer period as the Councils may specify) of the
Council requesting that information; and

19.2.3 provide all necessary assistance as reasonably requested by the other
Councils to enable the Council to respond to a request for information within
the time for compliance set out in the FolA or the EIR.

Where a Council receives a request for information under the FolA or the EIR which
relates to this Agreement or the Project, it shall inform the other Councils of the
request for information as soon as practicable after receipt and in any event at least
two (2) Business Days before disclosure and shall use all reasonable endeavours to
consult with the other Councils prior to disclosure and shall consider all
representations made by the other Councils in relation to the decision whether or not
to disclose the information requested.

The Councils shall be responsible for determining in their absolute discretion whether
any information requested under the FolA or the EIR:-

19.4.1 is exempt from disclosure under the FolA or the EIR; or
19.4.2 s to be disclosed in response to a request for information.

Each Council acknowledges that the other Councils may be obliged under the FolA or
the EIR to disclose information:-

19.5.1  without consulting with the other Councils where it has not been practicable
to achieve such consultation; or

19.5.2 following consultation with the other Councils and having taken their views
into account.

CHANGES AND CHANGE IN LAW

The Councils agree to be bound by the obligations on the Lead Council set out in
[Clause 43 (Authority and Contractor Changes)] and Schedule 21 (Change Protocol)
of the Project Agreement.

In relation to any proposed variations under the Project Agreement (whether the
proposed variation is a Qualifying Change in Law, an Authority Change, a Contractor
Change) or any other matter affecting the Project which may have an equivalent
effect, the Councils shall work with the Contractor to achieve the best value solution
for the Project in respect of such Qualifying Change in Law, Authority Change,
Contractor Change or any other such matter as described in this Clause 20.2.

If, following a decision of the Contract Manager, the Project Board, the Joint
Committee or the Councils (in respect of a Matter Reserved To The Councils) (as
applicable) that the Councils decide to support a proposed variation under the Project
Agreement, then Lead Council shall seek an Authority Change with the Contractor in
the Project Agreement then:
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21.

211

212

22.

221

20.3.1 where the proposed Authority Change is agreed by the Contract Manager,
the Project Board, the Joint Committee or the Councils (in respect of a
Matter Reserved To The Councils) (as applicable) to have a mutual benefit
to the Project the costs of such proposed Authority Change shall be shared
between the Councils by agreement else in absence of agreement according
to the [Cost Sharing Formulal;

20.3.2 where the proposed Authority Change is agreed by the Contract Manager,
the Project Board, the Joint Committee or the Councils (in respect of a
Matter Reserved to the Councils) (as applicable) to not have a mutual
benefit to the Project the Council seeking such Authority Change in the
Project Agreement shall bear responsibility for payment and indemnify the
other Councils to hold them harmless against losses caused to each other
Council by such Authority Change;

20.3.3 in requesting an Authority Change such proposing Council shall consider
and address the impact on the other Councils; and

20.3.4 where a potential Authority Change falls within the grounds set out in
paragraph 2 of Part 1 of Schedule 21 (Change Protocol) of the Project
Agreement such Authority Change shall not be proposed or implemented.

STEP-IN TO THE PROJECT AGREEMENT

The Councils acknowledge the provisions of Clause 33 (Authority Step-In) of the
Project Agreement where the Lead Council has rights to step into service delivery
where it reasonably believes that it needs to take action in connection with the
services because a serious risk exists to the health and safety of persons or property
or to the environment or to discharge a statutory duty.

Under the provisions of Clause 33 (Authority Step-In) of the Project Agreement the
Lead Council shall only be permitted to exercise such step in rights whereby the
Councils agree to exercise such step in rights together and shall not be permitted to
adopt differing approaches.

TERMINATION OF THE PROJECT AGREEMENT

Should the Lead Council become entitled to terminate the Project Agreement or
otherwise serve a notice pursuant to Clause 67 (Termination for Contractor Default),
Clause 69 (Termination on Force Majeure), Clause 71 (Termination on Corrupt Gifts
and Fraud) and Clause 75 (Termination for Breach of the Refinancing Provisions) of
the Project Agreement, the Councils shall meet as soon as reasonably practicable
thereafter to decide as a Matter Reserved To The Councils whether the Project
Agreement should be terminated (and for the avoidance of doubt no partial termination
is contemplated, any changes of scope in the Project to be addressed as an Authority
Change), taking into account:

22.1.1 the point during the Project term at which termination of the Project
Agreement would occur;

22.1.2 the financial consequences of such termination and the rights of the
Contractor pursuant to Schedule 17 (Compensation on Termination) of the
Project Agreement;

22.1.3 the financial consequences of continuing with the Project;

22.1.4  the views of each Council concerning such termination;

22.1.5 any alternative providers or means of provision of the works and/or services
available to the Lead Council (and the other Councils);
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22.2

23.

23.1

23.2

23.3

23.4

23.5

22.1.6  whether the Councils are required to step in to provide the works and/or
services; and

22.1.7  any other matters relevant to the termination or continuance of the Project.

For the avoidance of doubt, the Lead Council shall not be entitled to issue a notice of
voluntary termination in accordance with Clause 73 (Voluntary Termination by the
Authority) of the Project Agreement unless such action has been approved by all of
the Councils as a Matter Reserved To The Councils.

COUNCILS' OBLIGATIONS FOLLOWING EXPIRY OR EARLIER TERMINATION
OF THE PROJECT AGREEMENT

Extension

The Councils acknowledge that pursuant to Clause 3.3 of the Project Agreement,
there is an option for the Authority to extend the Expiry Date by a period of up to five
(5) years. The Councils agree that any decision to extend the Expiry Date shall be a
Matter Reserved To The Councils.

The Councils shall determine no later than sixty (60) months prior to expiry of the
Project Agreement, what information is required (if any) from the Contractor, which will
enable the Councils to determine if any extension of the Expiry Date is required by the
Councils.

The Councils acknowledge that any decision to extend the Contract Period must be
determined and notified to the Contractor no later than 36 months prior to the Expiry
Date in accordance with Clause 3.3 of the Project Agreement.

After Project expiry or earlier termination

The Councils agree that, following expiry or earlier termination of the Project
Agreement they shall, prior to termination of this Agreement, seek to agree such
arrangements as are appropriate in respect of the continuing operation or otherwise of
the Facilities in accordance with Clause 11 (Sites and Decommissioning). The
Councils acknowledge however that on expiry of the Project there is no obligation on
Flintshire Council to utilise the Site for any continued arrangements with Partnership
(or any of the Councils separately) and any arrangements that are agreed in respect
of the continued utilisation of the Site will need to be agreed and documented in a
separate agreement.

Subject to the provisions at Clause 11. The Councils assume that on early termination
of the Project Agreement that leases and/or licences shall cross default with the
Project Agreement and that [Allocated Sites] shall remain in the possession of the
Council which acquired them and/or contributed them to the Project.

Termination Payments

[It is agreed in principle that the Councils shall be liable (and shall indemnify
each other) for equal proportions of the termination sum payable to the
Contractor following an early termination of the Project Agreement where the
early termination occurs during the Works Period and prior to completion of the
Facility. If termination occurs during the Services Period, when the Facility is
operational, then liability shall be determined on a pro-rata basis in respect of
the actual tonnage delivered by each of the Councils. An exception to this
principle applies in circumstances where one Council is wholly responsible for
the termination, or the Councils are not equally at fault, in which case the
Councils agree that the Council or Councils whose acts or omissions gave rise
to the early termination shall be liable for a greater proportion of the termination
sum or all of the termination sum.]
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236

237

23.8

24.

241

25.

251

25.2

The Councils shall be liable for (and indemnify each other) in the proportions
described in the Cost Sharing Formula for the Termination Sum payable to the
Contractor following the early termination of the Project Agreement, save in respect of
any Termination Sum payable in accordance with Clause 66 (Compensation on
Termination for Authority Default) or Clause 4.4 (Relevant Discharge Terms) and
Schedule 28 (Relevant Discharge Terms) of the Project Agreement, in which case
liability for payment of the Termination Sum shall rest with the Council responsible for
such termination (and where such termination has not been caused wholly by a single
Council in such proportions as are agreed or determined in accordance with Clause
20 (Dispute Resolution) to reflect the respective liability of each Council and the
concept of mutual benefit shall not apply).

The Councils' liability on early termination of the Project Agreement shall be defined
by reference to the Lead Council's obligation to pay compensation on early termination
to the Contractor as follows:

23.7.1 Clause 65 (Termination for Authority Default) and Part 2 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.2 Clause 67 (Termination for Contractor Default) and Part 3 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.3 Clause 69 (Termination on Force Majeure) and Part 5 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.4 Clause 71 (Termination on Corrupt Gifts and Fraud) and Part 4 of Schedule
17 (Compensation on Termination) of the Project Agreement;

23.7.5 Clause 73 (Voluntary Termination by the Authority) and Part 2 of Schedule
17 (Compensation on Termination) of the Project Agreement;

23.7.6  Any other provision within the Project Agreement that affects liability on
termination of the Project Agreement; and

23.7.7  Any other liability that the Lead Council may reasonably incur which flows
from or is connected to the termination of the Project Agreement.

Notwithstanding any other provisions of this Agreement it is agreed that no Council
shall be entitled to derive any financial or other benefit from an early termination event
at the cost of any other Council.

POLICIES

In respect of the policies referred to in Schedule 13 (Authority Policies) of the Project
Agreement, the policies of the Lead Council shall apply in relation to the operation of
the Project Agreement within the Councils' administrative areas and to employees
operating within those areas.

CONFIDENTIALITY AND ANNOUNCEMENTS

The Councils shall comply with the confidentiality provisions of the Lead Council set
out in the Project Agreement as if they were set out in this Agreement.

Each Council ("Covenanter") shall, both during the currency of this Agreement and at
all times following its termination or expiry, keep private and confidential and shall not
use or disclose (whether for its own benefit or that of any third party) any Confidential
Information about the business of and/or belonging to any other Council or the
Contractor which has come to its attention as a result of or in connection with this
Agreement, in particular (but without prejudice to the generality of the foregoing)
Confidential Information relating to the Project Agreement.
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254

255

25.6

26.

27.

271

272

The obligation set out in Clause 25.1 shall not relate to information which:-

25.3.1 comes into the public domain or is subsequently disclosed to the public
(other than through default on the part of the Covenanter or any other
person to whom the Covenanter is permitted to disclose such information
under this Agreement); or

25.3.2 any disclosure to enable a determination to be made under Clause 17
(Dispute Resolution);

25.3.3 isrequired to be disclosed by law; or

25.3.4 was already in the possession of the Covenanter (without restrictions as to
its use) on the date of receipt; or

25.3.5 is required or recommended by the rules of any governmental or regulatory
body including any guidance from time to time as to openness and
disclosure of information by public bodies; or

25.3.6 is necessary to be disclosed to provide relevant information to any insurer or
insurance broker in connection with obtaining any insurance required by this
Agreement.

Where disclosure is permitted under Clauses 25.3.3, 25.3.4 or 25.3.5, the recipient of
the information shall be subject to a similar obligation of confidentiality as that
contained in this Clause 25 and the disclosing Council shall make this known to the
recipient of the information.

No Council shall make any public statement (which shall include speaking or
presenting at public conferences or other analogous situations) or issue any press
release or publish any other public document relating, connected with or arising out of
this Agreement and/or the Project Agreement (excluding any disclosure required by
legal or regulatory requirements) without obtaining the prior written approval of the
other Councils as to the contents thereof and the manner of its presentation and
publication provided that prior approval shall be required if such public statement
materially affects any Council.

Each Council agrees to make available to the other Councils any books and records
which may be required for the purposes of an internal audit and the Councils agree
that any disclosure of such books and records to an appointed external auditor shall
not breach the provisions of this Agreement.

CONTRACTS (THIRD PARTY RIGHTS)

The Councils as parties to this Agreement do not intend that any of its terms will be
enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person
not a party to it.

NOTICES

Any notice or demand in connection with this Agreement shall be in writing and may
be delivered by hand, prepaid first class post, special delivery post, facsimile or email
(with a copy following by facsimile or post), addressed to the recipient at the address
or facsimile number as the case may be set out in Schedule 4 (Addresses of the
Councils) or such other recipient address or facsimile humber as may be notified in
writing from time to time by any of the parties to this Agreement to all the other
Councils to this Agreement.

The notice or demand shall be deemed to have been duly served:-
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27.3

27.4

28.

29.

291

30.

301

30.2

30.3

27.2.1 if delivered by hand, when left at the proper address for service;

27.2.2 if given or made by prepaid first class post or special delivery post, forty-
eight (48) hours after being posted (excluding days other than Business
Days);

27.2.3  if given or made by facsimile, at the time of transmission;
27.2.4 if given or made by email, at the time of transmission,

provided that, where in the case of delivery by hand or transmission by facsimile or
email such delivery or transmission occurs either after 4.00pm on a Business Day or
on a day other than a Business Day service shall be deemed to occur at 9.00am on
the next following Business Day.

For the avoidance of doubt, where proceedings to which the Civil Procedure Rules
apply have been issued, the provisions of the Civil Procedure Rules must be complied
with in respect of the service of documents in connection with those proceedings.

Each Council shall notify the other Councils in writing within five (5) Business Days of
any change in its address for service.

GOVERNING LAW

This Agreement shall be governed by and construed in all respects in accordance with
the laws of England and Wales. Subject to Clause 17 (Dispute Resolution), the
English and Welsh Courts shall have exclusive jurisdiction to settle any disputes which
may arise out of or in connection with this Agreement.

ASSIGNMENTS

The rights and obligations of the Councils under this Agreement shall not be assigned,
novated or otherwise transferred (whether by virtue of any legislation or any scheme
pursuant to any legislation or otherwise) save in circumstances of an amalgamation of
the Councils to any person other than to any public body (being a single entity)
acquiring the whole of the Agreement and having the legal capacity, power and
authority to become a party to and to perform the obligations of the relevant Council
under this Agreement being:-

29.1.1  a Minister of the Crown pursuant to an Order under the Ministers of the
Crown Act 1975; or

29.1.2 any Local Authority which has sufficient financial standing or financial
resources to perform the obligations of the relevant Council under this
Agreement.

WAIVER AND COSTS

No failure or delay by any Council to exercise any right, power or remedy will operate
as a waiver of it nor will any partial exercise preclude any further exercise of the same
or some other right, power or remedy unless a waiver is given in writing by that
Council.

Each Council shall pay their own respective costs and expenses incurred in
connection with the preparation, execution, completion and implementation of this
Agreement, except as expressly provided for in this Agreement.

Save where otherwise provided, the Councils will pay interest on any amount payable
under this Agreement not paid on the due date from that date to the date of payment

44267940.7\gh01 Paﬁ’e 75



at a rate equal to two per cent (2%) above the base rate from time to time of Barclays
Bank plc.

31. ENTIRE AGREEMENT

This Agreement contains all the terms which the parties have agreed in relation to the
subject of this Agreement and supersedes any prior written or oral agreements,
representations, communications, negotiations or understandings between the
Councils relating to such subject matter. No Council has been induced to enter into
this Agreement or any of these documents by statement or promise which they do not
contain, save that this Clause 31 shall not exclude any liability which one (1) Council
would otherwise have to the other in respect of any statements made fraudulently by
that Council.

32. COUNTERPARTS

This Agreement may be executed in any number of counterparts each of which so
executed shall be an original but together shall constitute one and the same
instrument.

33. RELATIONSHIP OF COUNCILS

Each Council is an independent body and nothing contained in this Agreement shall
be construed to imply that there is any relationship between the Councils of
partnership or (except as expressly provided in this Agreement) of principal/agent or of
employer/employee. No Council shall have the right to act on behalf of another, make
any representations or give any warranties to third parties on behalf or in respect of
any other Council nor to bind (or hold themselves out as having authority or power to
bind) any other Council by contract or otherwise except to the extent expressly
permitted by the terms of this Agreement or where a statutory provision otherwise
requires. In particular for the avoidance of doubt, none of the provisions relating to the
principles of working in partnership shall create, or be deemed to create, any
partnership as defined by The Partnership Act 1890.

34. MITIGATION

Each Council shall at all time take all reasonable steps to minimise and mitigate any
loss for which the relevant Council is entitled to bring a claim against the other
Council(s) pursuant to this Agreement.

35. STATUTORY RESPONSIBILITIES

Notwithstanding anything apparently to the contrary in this Agreement, in carrying out
their statutory duties, the discretion of any Council shall not be fettered or otherwise
affected by the terms of this Agreement. Nothing contained or implied herein shall
prejudice or affect the Councils' rights and powers, duties and obligations in the
exercise of their functions as Local Authorities and/or in any other capacity and all
rights, powers, discretions, duties and obligations of the Councils under all laws may
at all times be fully and effectually exercised as if the Councils were not a party to this
Agreement and as if the Agreement had not been made.

36. LOCAL GOVERNMENT (CONTRACTS) ACT 1997

The certificate in respect of this Agreement to be provided by the Councils (not being
the Lead Council) in respect of their powers to enter into this Agreement and support
the Lead Council model whereby the Lead Council enters into the Project Agreement
with the Contractor and accepts a contingent liability for the Relevant Discharge
Terms (as defined in the Project Agreement) on behalf of itself assuming the other
Councils are committed to underwriting their proportion of any compensation payable
under the Relevant Discharge Terms pursuant to section 3 of the Local Government
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37.

37.1

37.2

37.3

37.4

38.

(Contracts) Act 1997 shall be provided by the Councils (not being the Lead Council) to
the Lead Council on or before the date of this Agreement.

VARIATIONS

The Councils may vary the terms of this Agreement including admitting additional
Councils to the Joint Committee, the terms of such admission to be agreed by the
Councils.

Where an additional Council is admitted to the Joint Committee it shall enter a deed of
variation in a form agreed by the Joint Committee and from the date of its admittance
to the Joint Committee all provisions of this Agreement shall apply to the admitted
Council and the definition of “Councils” shall include it.

No amendment to this Agreement shall be binding unless it is in writing and signed by
the duly authorised representatives of each of the Councils and expressed to be for
the purpose of such amendment.

The Councils shall endeavour to review this Agreement on an annual basis to monitor
and reflect on the operation of the Project and the performance of the obligations set
out in this Agreement.

SEVERABILITY

In the event of any provision of this Agreement being or becoming legally ineffective,
invalid, illegal or unenforceable as declared by the courts of other competent authority
the remaining provisions of this Agreement shall not be invalidated and the Councils
shall negotiate in good faith in order to agree a mutually satisfactory substitute
provision.

AS WITNESSED the duly authorised representatives of the Councils have signed this
Agreement as a deed on the date written at the beginning of this Agreement.
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SCHEDULE 1 - PROJECT TASKS

[Note: The below table of Project Tasks will need to be monitored and updated to reflect the main body of the IAA as it progresses. Councils will
need to review and confirm each of the Project Tasks.]

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
1. Agree to terminate Agreement 22 Y
2. Issue Default Notice for Council breach 221 Y
of Agreement
3. Respond to Default Notice with 222 Y

Counternotice proposing remediation of
Default Notice matters

g/ obed

4. Issue of Notice of Acceptance or Notice 223 Y
of Dispute concerning Counternotice
proposals to remediate beaches of
Agreement

5. Implement Notice of Acceptance 224

6. Issue of written notice of termination of 2.3.1
Agreement by Non-Defaulting Councils
to Defaulter

7. Liability for losses caused due to 28.2
termination by a Defaulter

8. Issue of Liability Report by Lead Council | 2.8.2
to Defaulter

9. Discussion of Liability Report Y

10. All necessary consents obtained Y

46
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6/ obed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
11. Share data and knowledge relevant to 3.4
the Project
12. Conduct relationship in accordance with 3.5
stated principles
13. Agreement that Flintshire Council shall 4.1 Y
be Lead Council
14. Recognition of existence of Joint 4.2
Committee and compliance with
decisions delegated to Joint Committee
15. Deciding detailed scope of Lead Council | 4.3.1 Y
role
16. Deciding administrative and 43.2
representative functions of the Lead
Council
17. Communicate representative functions to | 4.3.2
Contractor
18. Consultation and reporting requirements | 4.3.3 Y
between Lead Council and Joint
Committee
19. Act on behalf of Partnership in 4.41
management and supervision of Project
20. Acting under direction of Joint Committee | 4.4.2
21. Act on behalf of other Councils 443
22. Liaising with Contractor and Contractor's | 4.4.4
representatives
23. Participating in Liaison Committee under | 4.4.5
Project Agreement
24. Act as employing authority for Lead 446
Council staff or supervisor of Councils'
seconded staff
47
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TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
25. Legal point of contact for managing 447
Project
26. Providing additional resources and office | 4.4.8
facilities
27. Providing senior officers to Project 449
28. Determining level of involvement of 449
senior officers
29. Responsibility for liaison and 4410
communication with WG and co-
ordination of communication and public
relations
30. Managing application of Annual Budget 4.4 11
for Core Project Team and reporting to
Project Board
31. Reviewing Annual Budget expenditure 4.4.11 Y
32. Having powers to enter into contracts 4.4.11
with consultants
33. Appointing a replacement Lead Council if | 4.5 Y
the Lead Council defaults or withdraws
from the Agreement
34. Performing much of Lead Council role 4.6
35. Employing Contract Manager 4.71
36. Line manager of Contract Manager 4.71 Project Team
37. No competing procurement to the Project | 4.8
unless outside the terms of the
Agreement
38. Commitment to a minimum tonnage 4.8 Y
guarantee
48
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TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
39. Warranty to comply with the Contract 4.9 Y
Documents (and indemnity in respect of
loss)
40. Co-operate in good faith 410 Y
41. No exercise or waiver of right under 411 Y
Contract Documents without approval
42. Primary interface with Contractor, WG, 413
IUK and other bodies
43. Overview and scrutiny responsibility 52 Y
44. Provision of information on reasonable 6.6 Y
request of Joint Committee
45. Consultation with Councils to allow 6.7 Y
diligent progress day to day
46. Reimbursement of administrative costs 6.7 Y
and expenses of Joint Committee in
accordance with Annual Budget
47. Review of administrative costs and 6.7 Y
expenses of Joint Committee each year
when draft Annual Budget prepared
48. Consideration of administrative costs and | 6.8
expenses of Joint Committee each year
when draft Annual Budget prepared
49. Approval of administrative costs and 6.8 Y
expenses of Joint Committee each year
when draft Annual Budget prepared
50. Principle of reimbursement of first year 6.10.1 Y
costs and expenses of Joint Committee
51. Recommendation of first year costs and 6.10.2 Y
expenses of Joint Committee
52. Setting first year costs and expenses of 6.10.2
Joint Committee
49
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28 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
53. Preparing a draft Annual Budget for the 71 Y
following Contract Year by 31 December
in each Contract Year
54. Consider and recommend a draft Annual | 7.1
Budget for the following Contract Year by
31 December in each Contract Year
55. Approval of Annual Budget 71 Y
56. Approval to exceed Annual Budget 7.3 Y
(including contingency sums)
57. Making available share of Annual Budget | 7.4 Y
irrevocably to Lead Council
58. Accountable body for the Joint 7.5 Y
Committee
59. Oversee or procure monitoring of Annual | 7.5 Y
Budget for Councils' scrutiny
60. Contribute annual sum for Annual 7.7 Y
Budget spend year from spend profile
61. Serve Annual Budget invoice on 7.7
Councils at end of each Accounting
Period
62. Payment of Annual Budget invoice each | 7.7 Y
Accounting Period
63. Costs of providing internal resources 7.8 Y
64. Approval of additional costs and external | 7.8 Project Team <£5K
costs beyond Council internal resources
approval (all within Annual Budget spend Project Board
profile) >£5K
65. Approval of additional costs and external | 7.9.1 Project Team
costs beyond Council internal resources
approval (not included within Annual
50
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£g abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

Budget spend profile)

66.

Has Council carried out activity as
efficient use of time?

7.9.2

67.

Decision on whether a Council internal
resource costs are disproportionate
compared to the Annual Budget spend
profile

7.10

68.

Prior approval of all reports for decision
by Joint Committee (except if
impracticable due to special meeting)

8.3.1

69.

Monitor Project to ensure it remains
within budget

8.3.2

70.

Make available officers as necessary for
purposes of the Project

9.1

71.

Appoint the Project Officers for the
purpose of the Project

9.2

72.

Provide necessary support to secure the
effective achievement of the Project

10.2

73.

Prepare and keep up to date a draft
Project Plan, work programme and
resource plan for the Project

Contract Manager

74.

Present the draft Project Plan, work
programme and resource plan for the
Project to the Project Board

Project Team

75.

Decision on whether there is any
significant change to the Project Plan,
work programme and resource plan for
the Project to be approved by the Joint
Committee

76.

Approval of the Project Plan, work
programme and resource plan for the
Project
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8 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
SellEni s MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
77. Request to each Council for future 11.3.1 Y
budgetary provision and for resources
78. Cost and terms of the acquisition and/or 121 Y
securing of the Allocated Sites
79. Decision on whether to transfer or notto | 12.2 Y
transfer a interest in an Allocated Site
pursuant to Withdrawal or Termination of
the Project
80. Transfer an interest in a Allocated Site to | 12.2.1 Y
one of the remaining Councils for the use
for the Project pursuant to Withdrawal or
Termination of the Project
81. Liability for costs of provision of an 12.2.2 Y
alternative Site for the Project having
equivalent operational effect
82. Conduct a transfer of a interest in any 12.3 Y
Allocated Site at an undervalue of Market
Value
83. Receive any WG grant from 13.1
[ ] and payment to Councils
of such credits or grant
84. Payment of contributions towards 13.2 Y
funding the Project's annual unitary
charge payment
85. Monthly Contract Payment to the 13.3
Contractor
86. Responsibility for any adjustments or 13.6 Contract Manager
Deductions to the Contractor's invoice
87. Payment of proportion of the Monthly 13.7/13.8 Y
Contract Payment to Flintshire Council
88. Ensure that there are always cleared 13.9 Y

funds paid
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Gg abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

89.

Review payment proportions as defined
in Schedule 10 (Payment Proportions) on
30 September following the Service
Commencement Date and at one (1)
yearly intervals thereafter

13.13

Y

90.

Supply fair and objective criteria for
review of payment proportions

13.13

91.

Consider adjustments, reconciliations or
payments to recompense for significant
anomalies in Project mutual benefit

13.14

92.

Power to make adjustments,
reconciliations or payments to
recompense for significant anomalies in
Project mutual benefit

13.14

93.

Apportion any payment made by the
Contractor

13.15

94.

Liability for any taxation or duty
chargeable in the UK in respect to
participation the Project

13.16

95.

Increase payment to negate any
withholding or deduction required by law
and provide any appropriate certificate
as may be required by law showing the
amount.

13.17

96.

Obtain any available relief or credit in
respect of any such withholding or
deduction regarding taxation and provide
information reasonably required with
making a claim for relief

13.18

Prepare accounts including expenditure
incurred pursuant to the Annual Budget

14.2

Determine Accounting Period in relation
to AB Accounts

14.2
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98 abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

Ensure true and complete entries of all
relevant payments and receipts in the
AB Accounts

14.3.1

Y

Provide the Lead Council with unaudited
AB Accounts for an Accounting period
with certification that such AB Accounts
comply with this agreement

14.3.2

Nominate and notify to the other
Councils the name, address and
telephone number of an individual
responsible for ensuring that Council
complies with Clause 14 of this
agreement

14.3.3

Prepare and send a reconciliation
statement with either a balancing invoice
or credit payment

14.3.4

Notify a change to the nominated
individual pursuant to Clause 14

14.4

Maintain an up to date register of the
assets and committed liabilities of each
Council in relation to the Joint Committee

14.6

Grant a non-exclusive, perpetual, non-
transferable and royalty free licence to
use, modify, amend and develop its IP
Material for the Project Tasks

15.2

10.

Indemnify any loss arising out of any
dispute or proceedings brought by a third
party alleging infringement of its
Intellectual Property rights

15.6

1.

Indemnify against any losses, damage,
claims, proceedings, expenses, actions,
demands, costs and liabilities in

16.1/16.3
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TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

connection with any damage to property;
any injury to, or death of any person; and
any third party actions, claims or
demands

12.

Determine the extent of responsibility of
responsibility in the event of a claim

16.5

13.

Notify and provide details of a claim for
losses, expenses, actions, demands,
costs and liabilities

16.6

14.

Allocate any sums paid by the Contractor

16.11

15.

Administer all Project insurances in
accordance with the provisions of the
Project Agreement

16.2

16.

Ensure that adequate insurance cover is
effected and maintained in respect of any
liabilities

16.14

17.

Ensure adequate insurance cover is
effected and maintained in respect of any
property and assets held by them for the
purposes of the Joint Committee

16.15

18.

Provide written Withdrawal Notice

17.3

Y

19.

Provide a Liability Report that is
discussed by the Joint Committee

17.3

Y (If nominated by
JC)
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SCHEDULE 2 - JOINT COMMITTEE TERMS OF REFERENCE

PART 1

TERMS OF REFERENCE

[DN: The terms of reference of the Joint Committee require review and consideration by
the Councils.]

1.

1.1

1.2

2.1

22

2.3

24

25

3.1

3.2

The terms of reference of the Joint Committee are:-
to promote joint working in the delivery of the Project through:-
1.1.1 facilitating constructive partnership working;

11.2 engaging with key interested bodies and stakeholders when appropriate;
and

1.1.3 carrying out such other activities calculated to facilitate, or which are
conducive to the successful delivery of the Project; and

to ensure that the Project is developed in accordance with good industry practice, is in
the best interests of all Councils and delivers value for money.

The key functions of the Joint Committee are to:-

consider and make recommendations concerning the Councils' collective budget for
the Project on an annual basis noting:

211 the predicted outturn of the Councils' collective payments to the Contractor
for services received under the Project Agreement as approved by the
Councils;

21.2 the profile of such payments described as Monthly Payments of Unitary
Charge; and

21.3 the draft Annual Budget prepared by the Project Board and approved by
each Council;

consider and make recommendations in respect of all Contract Documents in relation
to the Project;

to monitor and manage the risks associated with the Project

address at a members' level any issues raised by the Councils' representatives on the
Liaison Committee (pursuant to the Project Agreement) which require discussion; and

to ratify requests for additional funding from individual Councils.

For the avoidance of doubt, the following matters are Matters Reserved To The
Councils i.e. reserved for an individual Council decision:-

approval of inter-Council partnership governance arrangements; and
increase of budget over agreed Council contributions.
The key responsibilities of the Joint Committee include those tasks set out in Schedule

1 (Project Tasks) which are each designated as a "Joint Committee Matter" and in
addition the following:-
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41

4.2

4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

providing strategic direction to the Project Board;

receiving and reviewing the Contractor's summary of its performance under the
Project Agreement which is issued each quarter,;

receiving and reviewing the Project monitoring update which is issued each year;
promoting partnership working between the Councils;

adherence to the Data Protection Policy as set out at Appendix 1 (Data Protection
Policy);

approval of the annual Governance Statement which shall be published with the
annual account at the end of each financial year;

consideration of the Annual Budget and recommendation of the same to the Councils
for approval in accordance with Clause [ ],

preparation of statutory accounts pursuant to The Accounts and Audit (Wales)
(Amendment) Regulations 2010;

ensuring that the Lead Council provides all financial and statistical reports on an open
book basis upon request by the Councils or their internal or external auditors,
permitting any such authorised persons to inspect, audit and take copies of all reports,
books, accounting records, vouchers and any other documents considered relevant
and seek reasonable explanations for any matter under examination; and

ensuring that the Lead Council's internal audit service provides an annual statement of
assurance to the Councils regarding the payment process and Project monitoring
arrangements which will be provided by 30 June each year.
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10.

11.

PART 2
CONSTITUTIONAL ARRANGEMENTS

Subject to Clause 4.5 (Duties of the Lead Council and Other Councils), each Council
shall appoint two (2) elected members of their [executive or Cabinet], both of whom
shall be voting members, as their representatives to the Joint Committee.

Members of the Joint Committee shall be appointed in accordance with the standing
orders of that Council.

In appointing members to the Joint Committee, each Council will include among its
appointees, unless there are overriding reasons to the contrary, the member of the
[Cabinet] of that Council who has portfolio responsibility for waste management
functions within that Council.

Each member of the Joint Committee shall be empowered to have the delegated
authority of his or her Council to make binding decisions in relation to the Project. In
the event that any member is unable to make a decision the matter will be referred to
the respective Council at an appropriate level (including but not limited to Council
leader or Council [Cabinet]) and a binding decision will be made by such Council as
soon as reasonably practicable and in any event within forty (40) Business Days.

Each member of the Joint Committee shall have responsibility for championing the
Project within their own Council and for securing, as far as possible that any matter
which is recommended to that Council by the Joint Committee for decision shall be
considered and determined expeditiously and having due regard to the benefits to
each Council of the joint procurement and implementation of the Project.

Each Council shall also appoint one (1) substitute member in the event that appointed
members are unable or incapable of discharging their functions.

Each Council's substitute member shall be entitled to attend meetings of the Joint
Committee but shall only be entitled to vote in the absence of his or her corresponding
voting member.

Each Council may, at their discretion, replace their representatives appointed to the
Joint Committee, provided that:-

(a) at all times, they have representatives appointed to the Joint
Committee in accordance with the roles identified in Part 1 of this
Schedule 2 (Joint Committee Terms of Reference); and

(b) any such replacement nominated in writing on not less than five (5)
Business Days' notice shall have no lesser status or authority than
that set out in Part 1 of this Schedule 2 (Joint Committee Terms of
Reference) unless otherwise agreed by the Councils.

The Chair of the Joint Committee shall be an elected Executive or Board member of a
Council appointed by the Joint Committee pursuant to paragraph 11.

The Vice-Chair of the Joint Committee shall be an elected executive member of a
Council appointed by the Joint Committee pursuant to paragraph 11. In the absence
of the Chair for any reason, the responsibilities of the Chair can be discharged by the
Vice-Chair.

The Chair and the Vice-Chair of the Joint Committee shall be elected at the annual
general meeting and appointments shall take effect until the next annual general
meeting. The Chair will be nominated by annual rotation between the Councils
commencing with a Flintshire Council member of the Joint Committee and the
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

subsequent order of rotation for the following two (2) years shall be agreed by the
Joint Committee.

The Joint Committee shall meet as and when required to suit the needs of the Project
in accordance with the Project timetable provided that there shall be a minimum of two
(2) meetings per year, one (1) of which shall be specified as the annual general
meeting and, subject to paragraph 13, at appropriate times and on reasonable notice
(to be issued through the Project Team) to carry out the Joint Committee Matters
referred to in Schedule 1 (Project Tasks). The venue for the meetings shall be agreed
by the Joint Committee.

A printed copy of the agenda and reports for each meeting and the minutes of the
previous meeting shall be despatched at least five (5) Business Days before such
meeting is to be held to each representative appointed to the Joint Committee. The
Chief Executive of the Lead Council shall use reasonable endeavour to procure that
the agenda and all relevant papers meet this deadline. All agendas, reports and
minutes in relation to the Joint Committee shall be in English.

The quorum necessary for a Joint Committee Meeting shall be five (5) members of the
Joint Committee comprising at least one (1) member from each of the Councils from
each Council (in person but not by telephone).

Each Council shall be entitled to invite appropriate third parties to observe Joint
Committee Meetings and such third parties shall be entitled to be present in support of
such Joint Committee Meetings at the discretion of the Chair of the Joint Committee.
Such observers shall not have a vote. For the avoidance of doubt, the section 151
officer and/or monitoring officer for each Council shall be entitled to attend and
participate in Joint Committee Meetings in a non-voting capacity.

Save as is inconsistent with the terms of this Agreement the Council Procedure Rules
and Contract Procedure Rules of the Lead Council shall apply.

At meetings of the Joint Committee each elected voting member or appropriate deputy
appointed pursuant to paragraph 1 above from each Council shall have one (1) vote.
Decisions at meetings of the Joint Committee must be unanimous.

The Joint Committee shall have the powers to make decisions and recommendations
within its terms of reference as set out in Part 1 of this Schedule 2 (Joint Committee
Terms of Reference) but shall not have power to approve any Matter Reserved To
The Councils pursuant to Clause 5.1.4 (Decision Making).

The Joint Committee decisions shall comply with the Core Policies of the Councils. If
the Joint Committee proposes to make a decision contrary to the Core Policies then
those decisions must be referred to each Council for resolution as a Matter Reserved
To The Councils.

Reports to be submitted to the Joint Committee (including those pertaining to the
Annual Budget) shall be considered by the Project Board prior to submission to the
Joint Committee.

The Chair may summon a special meeting of the Joint Committee at any time by
written notice to the Lead Council specifying the business to be considered at the
special meeting.

A special meeting shall be summoned on the requisition in writing of any Joint
Committee Members acting on behalf of his or her Council, which requisition shall
specify the business to be considered at the special meeting.

Arrangements for holding a special meeting will be in accordance with the timetable
set out in paragraph 12.
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24, In the event that a special meeting is called the Lead Council shall notify all members
of the Project Board as a matter of urgency.
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SCHEDULE 3 - PROJECT BOARD TERMS OF REFERENCE

[DN: THE TERMS OF REFERENCE OF THE PROJECT BOARD REQUIRE REVIEW AND
CONSIDERATION BY THE COUNCILS.]

1.

The Project Board will manage the progress and implementation of the Project
including identifying all works necessary to be carried out and instructing the internal
and external financial, legal, procurement and technical advisors to carry out the
same. The Project Team shall be empowered (within pre-agreed parameters) to deal
direct with the Contractor and other third parties.

The Project Board will act as a representative for each of the Council’'s "Corporate
Officer Management Team" described in Schedule 4 (Addresses of the Councils) to
ensure consistency with individual Council objectives and visions.

The Project Board will consider and determine those matters allocated to it in
Schedule 1 (Project Tasks).

The Project Board will as and when necessary report to the Joint Committee and
provide advice to the Joint Committee on those matters referred to the Joint
Committee as set out in Schedule 1 (Project Tasks) and Schedule 2 (Joint Committee
Terms of Reference).

For the avoidance of doubt (as set out in Clause 8.3) the following specific functions
are given to the Project Board:-

(a) prior approval of all reports for decision by the Joint Committee
save if impracticable in the case of a special meeting;

(b) preparation of the draft Annual Budget;
(c) monitor the Project to ensure that it remains within budget;
(d) to provide strategic guidance to the Project to ensure that it

delivers the desired outcomes for the Councils;

(e) to ensure that the Project and Partnership is presented positively to
external stakeholders;

(f) to oversee the Project’s progress to ensure it is delivered within
agreed timescales;

(9) to approve the completion of each stage of the Project before sign
off;
(h) to review and approve, as appropriate, key documents relating to

the Project such as the Contract Documents;

(i) to ensure that the Project is sufficiently resourced in regard to
finance and staffing;

() to approve the scope of work, selection, and terms of engagement
of advisors;
(k) to approve Project reviews and ensure that action is taken against

any recommendations made; and

0] to agree items for presentation to Joint Committee for approval or
information.
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[DN: Details taken from the First Inter-Authority Agreement.

SCHEDULE 4 - ADDRESSES OF THE COUNCILS

required amendments.]

Councils to confirm any

RECIPIENT'S | ADDRESS FAX EMAIL CORPORATE
NAME NO. OFFICER
MANAGEMENT
TEAM
Conwy Bodlondeb, | 01492 Janet.Jones@conwy.gov.uk Executive
County Conwy, 576116 Group
Borough North
Council:- Wales LL32
8DU
Denbighshire | County 01824 Legal@denbighshire.gov.uk Senior
County Hall, 706293 Leadership
Council:- Wynnstay Team
Road,
oot |
LL15 1YN
Governance
Flintshire County 01352 | Gareth.Legal@flintshire.gcsx.gov.uk Corporate
County Hall, Mold, | 702494 Management
Council:- Flintshire Team
Head of Legal CH7 6NB
and
Democratic
Services
Gwynedd Council 01286 IwanGDEvans@gwynedd.gov.uk Leadership
Council:- Offices, 679466 Group
Shirehall
BZ?ndogIacy Street,
and Legal Caernarfon,
Service Gwynedd
LL55 1SH
Isle of | Council 01248 rbxcs@anglesey.gov.uk Corporate
Anglesey Offices, 752132 Management
County Llangefni, Team
Council:- Anglesey
LL77 7TW
Corporate
Director,
Department
of

Environment
and Technical
Services

44267940.7\gh01

Page 94




SCHEDULE 5 - ANNUAL BUDGET

For the avoidance of doubt the Annual Budget is required for the Joint Committee to note the
Project Board's recommendations for funding the Lead Council's obligations under this
Agreement.

The Annual Budget does not include the Unitary Charge payment due under the Project
Agreement as envisaged by the Final Business Case and as approved by the Councils.

The following is a non-exhaustive list of the heads of expenditure that may be expected to be
incurred by the Councils in relation to the Project Tasks:

1. internal expenditure (staff costs and associated overheads);

2. internal financial support;

3. internal legal support;

4. other professional services (including asset management, architects, quantity

surveyors, surveyors, procurement and planning);

5. communications;

6. external expenditure (staff costs and associated overheads);

7. Project management/technical and administrative support;

8. financial advisors;

9. technical advisors:

10. insurance advisors;

11. legal advisors;

12. other professional services (including asset management, architects, QS, surveyors,

procurement, site investigation, remediation and planning);

13. waste analysis;

14, ICT;

15. communications advisors;

16. associated overheads may include such expenses as travel expenses, room hire,

printing, accommodation and ICT costs; and

17. agreement to the incurring of costs and the appropriateness of sharing such costs
between the Councils will be in accordance with the terms of this Agreement.
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SCHEDULE 6 - ACCOUNTING PERIODS

[DN: Details to be confirmed by the Councils.]

Start of Accounting End of Accounting
Period Period
1 April 30 June
1 July 30 September
1 October 31 December
1 January 31 March
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SCHEDULE 7 - LIABILITY REPORT

The Liability Report shall include (but shall not be limited to:-

Amount (all figures in round pounds)

Staff costs (and associated overheads)
in progressing the Project:-

e consultancy and advisors
fees (legal, financial,
technical, insurance etc.);

e internal Project
management and
monitoring;

e internal professional
advice.

Loss of funding support from Welsh
Government.

Losses incurred due to:-

e loss of guaranteed Third Party
Income identified in the
Contractor's base case
financial model;

e liability on the remaining
Councils to pay an increased
proportion of the Unitary
Charge payments due to the
Contractor under the Project
Agreement;

e where a Council withdraws
from or is terminated from this
Agreement a payment in lieu
of transferring an Allocated Site
to a nominated Council (that is,
the reasonably determined
Market Value or an appropriate
substitute site or sites from
which the Contractor can
deliver an equivalent level of
service and which holds
harmless the remaining
Councils from additional
payments to the Contractor;

e loss of non-guaranteed Third
Party Income;

e loss of electricity revenues; and

e the cost of acquiring additional
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Amount (all figures in round pounds)

LAS allowances as a
consequence of the withdrawal
or termination (as the case may
be) by a Council.

Any other losses, costs, claims and
damages arising from the remaining
Councils within the Project
recommissioning alternative service
provision if the Project is no longer
viable and the Project Agreement is
terminated.

Costs incurred by the Lead Council as
certified by the Project Section 151
Officer and as approved by the Project
Board as appropriate.

Recognition of any mitigating factors
including a substitute waste source
(whether an additional local authority
beyond the Councils or otherwise).

Certified as correct

(Signed)
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Site

Deeside

44267940.7\gh01

Site Address
(the Site being
more
particularly
identified
shown edged
red on the
relevant Site
Plan)

Land at Deeside
Industrial Park,
Deeside,
Flintshire

SCHEDULE 8 - SITE

Land Registry
Title Number(s)

CYM316351

Paae 99

Freehold/Lease
hold

Freehold



SCHEDULE 9 - PAYMENT PROPORTIONS
[DN: Finance to provide details for inclusion. However, agreed principles are noted
below.
It is noted that the Schedule shall incorporate a table which identifies in respect of each
of the Councils, the forecast Contract Waste tonnages and respective cost sharing

percentages.]

Cost Sharing Principles in respect of Waste Treatment and Transport

1. Payments to the Contractor for the treatment and transport of Waste will be based on
the actual tonnages delivered by each of the Councils, subject to not exceeding the
forecast tonnages.

2. Where tonnage delivered by a Council exceeds the forecast tonnages, the Council

delivering such excess tonnage shall be solely responsible for the costs associated
with the treatment and transport of such tonnage.

3. Where the tonnages are below the guaranteed minimum tonnage the guaranteed
minimum tonnage as applicable to each Council will be deemed to be the tonnage
delivered by the relevant Council.

4. In the event that the tonnages delivered to the Contractor are below the guaranteed
minimum tonnage, the Council not meeting its requirements will pay on the basis of
the guaranteed minimum tonnage and this will result in an 'excess payment'.

Excess Payments

Excess payments shall be 'placed in a reserve' to be used by the Councils (at the Joint

Committees discretion) to fund project expenses, or be shared on a periodic basis or at the end

of the Project utilising the percentages used to allocate the tonnage bandings.

Additional Income and Windfall Gains

The Councils agree that any additional income shall be shared between each of the Councils on
a pro-rata basis proportional to the actual tonnage delivered by each Council.

Mechanism to re-align Tonnage Bands
It is agreed in principle that the IAA should contain provisions to allow for a readjustment of the
tonnage bands as and when required to more closely reflect any changes in proportions of

Waste arising in the Partnership. An Annual Review of the tonnages shall be conducted and
the Joint Committee shall decide on any necessary adjustments.
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APPENDIX 1

DATA PROTECTION POLICY

[Policy to be inserted]

69
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The Common Seal of CONWY COUNTY )

BOROUGH COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Sealing Officer
The Common Seal of DENBIGHSHIRE )
COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Chairman
Authorised Signatory (Head of Legal
Services/Legal Services Manager)
The Common Seal of FLINTSHIRE )
COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Chairman
Head of Legal and Democratic Services
The Common Seal of GWYNEDD )
COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Signatory
The Common Seal of ISLE OF )
ANGLESEY COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Signatory
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APPENDIX 2

REPORT ON THE

DRAFT SECOND INTER-AUTHORITY AGREEMENT

Note: This report is intended to provide a high level summary of the current draft form Inter
Authority Agreement. The report includes details of issues that have been discussed and
agreed in principle by the Project Board at a meeting on the 16 January 2014.

The Inter Authority Agreement is currently only in draft form. In the event that the Partnership
wish to change any of the principles set out below, or wish to include any additional project
specific partnering elements, then this can be accommodated.

The Partnership should also note that this report is only intended to be a high level summary of
the content of the draft Inter Authority Agreement and should not be relied upon in lieu of the
Inter Authority Agreement itself.

1.

1.1

1.2

1.3

2.1

2.2

INTRODUCTION

At the beginning of the procurement, Conwy County Borough Council, Denbighshire
County Council, Flintshire County Council, Gwynedd Council and the Isle of Anglesey
County Council (together the "Partnership") agreed to work together in a partnering
relationship to jointly procure a residual waste treatment facility and deliver residual
waste treatment services in the project known as the North Wales Residual Waste
Treatment Project (the "Project"). The Partnership signed the first Inter Authority
Agreement on 24 June 2010, to regulate working arrangements and decision making
among each of the Councils during the procurement of the Project up to financial
close.

The Partnership has agreed that Flintshire County Council will take on the role as
‘Lead Council' and will sign and enter into all the legal documents to the Project on
behalf of the Partnership; the main document being the agreement with the
Contractor, involving the design, construction, installation, commissioning, operation
and maintenance of the facility for the treatment of residual waste (the "Project
Agreement"). Following the commencement of the Project Agreement, the rights,
liabilities and obligations of each Council set out in the first Inter Authority Agreement
will be superseded by the rights, liabilities and obligations set out in the second Inter
Authority Agreement (the "IAA").

As the Lead Council will take on the full contract responsibility on behalf of the
Partnership, it requires assurances that each Council will meet its obligations in a
timely manner to ensure that the Lead Council is never exposed to unreasonable
contractual liabilities. Also, each Council needs assurance that they will receive all the
contractual benefits that they are entitled to — even though they have not directly
signed a contract with the Contractor. This is one of the primary objectives of the IAA.

PURPOSE OF THE SECOND INTER-AUTHORITY AGREEMENT

The overarching purpose of the IAA is to ensure that the five Councils are able to work
effectively together in true partnership and with the Contractor to get maximum benefit
from the Project. The IAA tries to balance the potential conflicts: that the Lead Council,
as the Project Agreement counter-party, is not over-exposed in terms of risk and
liability; and that the other Councils get their fair share of the contractual rights and
benefits. The IAA is based on the principles of fairness and partnership working and is
intended to manage the interests of all the Councils equitably.

The IAA attempts to reflect, where appropriate, the Project Agreement between the
Partnership and the Contractor.
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The IAA accommodates a structure to ensure that the Lead Council isn’t exposed to
disproportionate liability and that the contractual rights and obligations appropriately
flow down to all the Councils.

At its most basic level, having signed the Project Agreement, the Lead Council is
committed to the delivery of all the Partnership's waste and the full payment for its
treatment. The Contractor, for its part, is obliged to accept and treat the waste.

Given this commitment, the IAA needs to ensure that each Council is committed to
deliver its waste to the Contractor and pay to the Lead Council the correct amount in
advance of the Lead Council having to pay the Contractor.

The IAA sets out the duties of the Lead Council. These duties include (but are not
limited to);

2.6.1 acting on behalf of the Councils for the management and supervision of the
Project Agreement,

26.2 acting under the direction of the Joint Committee;
26.3 being responsible for liaising with the Contractor, and

26.4 entering into any contracts that may be required (for example, the
appointment of consultants) and liaising with Welsh Government.

The IAA also regulates such things as:-

271 Decision making;

272 Termination and Withdrawal from the IAA;
2.7.3 Flexibility to Contract Changes; and

274 Liabilities of the Councils.

DECISION MAKING

Contract Manager

3.11 The Partnership will appoint a suitably qualified Contract Manager for the
day-to-day management of the Project. The Contract Manager will be
responsible to all the Councils but will be employed by or seconded to the
Lead Council and shall report to the Project Board. The Contract Manager
shall act as the Authority's Representative (as such term is defined in the
Project Agreement.)

3.1.2 The Contract Manager will have sufficient authority to make day-to-day
decisions and will liaise on a regular basis with key personnel at each
Council and with the Project Board and the Joint Committee.

3.1.3 For those decisions with a budgetary impact, the Contract Manager will have
authority up to an annual financial threshold of [£ ], over which the
decision would have to be escalated to the Project Board. It is noted
however, that regardless of financial threshold, the Contractor Manager has
the ability to refer any matter to the Project Board.

Project Board

3.2.1 The Councils shall form the Project Board for the purpose of the day-to-day
management and the implementation and monitoring process and to carry
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out those specific Project Tasks as indicated in Schedule 1 (Project Tasks)
of the IAA and any matters referred to the Project Board by the Contract
Manager.

322 The Project Board will have authority to decide on a matter at a quorate
meeting of the Project Board by those present and entitled to vote in respect
of a matter that will have (or is reasonably expected to have) an annual
financial threshold of up to [£ ], over which the matter would need
to escalate to the Joint Committee, provided always that the Project Board
has the ability to refer any matter of any financial value to the Joint
Committee to decide.

3.2.3 Any such decision of the Project Board will be binding on all the Councils.
Joint Committee

3.3.1 The Councils shall form the Joint Committee, (which shall supersede and
replace the Joint Committee formed pursuant to the fist Inter Authority
Agreement), to carry out the functions set out in Schedule 2 (Joint
Committee Terms of Reference) of the IAA and to carry out the Project
Tasks as indicated in Schedule 1 (Project Tasks).

3.3.2 The proposed annual threshold for Joint Committee matters is up to [£E  ].
Any decisions to be made on a matter in excess of these parameters shall
be referred as a 'Matter Reserved To The Councils' and decisions would
have to be taken by each individual Council.

3.3.3 The Joint Committee may determine that any Joint Committee Matter or
Project Board Matter may be referred back to each Council for a decision as
a Matter Reserved to the Councils and/or make a decision to delegate any
matter to the Project Board for decision.

A general principle of decision making under the Project Board and the Joint
Committee structure is that decisions should be by majority voting. For Matters
Reserved To The Councils, such decisions shall not be implemented unless approved
by all of the Councils on a unanimous basis.

It is agreed that there is no requirement for Council Lead Officers to be included within
the 1AA and the necessity and appointment of Project Officers for the purposes of the
Project will be for the Joint Committee to determine from time to time as required.
TERMINATION, WITHDRAWAL AND EXTENSION

The IAA shall continue in full force and effect from the date upon which the IAA is
entered into by the Partnership, until the earlier of the following dates:

(a) all the Councils agree in writing to its termination; or

(b) there is only one remaining Council who has not withdrawn from
the 1AA; or

(c) the date falling six (6) months after the expiry or earlier termination

of the Project Agreement (subject to any agreed period of time in
respect of the decommissioning of the Site as noted below).

Termination

421 The IAA makes provision for terminating one of the Councils in the event of
an unresolved breach of a Council's obligations under the IAA. The decision
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to terminate the participation of a Council shall be treated as a Matter
Reserved To The Councils.

422 The defaulting Council would be liable to the other Councils for any
increased cost and losses suffered as a result of the default and agreed
pursuant to a Liability Report (as defined in the IAA), prepared by the Lead
Council and agreed by the Joint Committee.

Withdrawal

431 It is possible for a Council to withdraw from the Project if it chooses. Any
Council wishing to withdraw from the Project shall provide written notice to
the other Councils.

43.2 The withdrawing Council would be liable to the other Councils in accordance
with the Liability Report as prepared by the Lead Council and agreed by the
Joint Committee.

43.3 If the Lead Council is the withdrawing Council then the Lead Council shall be
required to novate each of the Contract Documents (including the Project
Agreement, Independent Certifier's Appointment, Parent Company
Guarantee and the Lease of the Site) to the new lead council selected by the
remaining Councils.

Extension

441 The Project Agreement contains an option for the Councils to extend the
Contract Period by a period of up to five years. It is agreed in principle that
this will be a Matter Reserved To The Councils and decided by way of a
unanimous decision.

FLEXIBILITY TO CHANGE

The IAA reflects the flexibility embedded in the main Project Agreement to
accommodate any variations under the Project Agreement (whether the proposed
variation is required due to a change in law or a contract change required by one or
more of the Councils or the Contractor or any other matter affecting the Project which
may have an equivalent effect).

The Councils agree to be bound by the obligations on the Lead Council set out in
Clause 43 (Authority and Contractor Changes) and Schedule 21 (Change Protocol) of
the Project Agreement.

The Councils will work with the Contractor to achieve the best value solution for the
Project.

If the Councils decide to support a proposed variation under the Project Agreement,
the Lead Council will seek an Authority Change (as defined in the Project Agreement)
with the Contractor in the Project Agreement, and where the proposed Authority
Change is agreed to have a mutual benefit to the Project, the costs of such proposed
Authority Change shall be shared between the Councils. Where the Authority Change
does not have a mutual benefit, the Council seeking the change in the Project
Agreement shall bear responsibility for the payment of the costs of the Authority
Change.

It is noted that with the recent publication of the Williams Commission Report and on
the understanding that Flintshire County Council and Wrexham County Council,
Denbighshire County Council and Conwy County Council, and Gwynedd Council and
the Isle of Anglesey County Council are to potentially amalgamate over the next
couple of years, the Councils acknowledge that any new "successor Council" following
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any such amalgamation shall automatically succeed the original Councils for the
purposes of the IAA. However, it is further acknowledged by the Councils that any
amalgamation shall not have the ability to automatically alter the Administrative Area
(as defined in the Project Agreement), and the only way for the Councils to amend this
(so as to capture the geographical area of any new "successor Council" for the
purposes of the Project) shall be to implement a variation under the Project
Agreement by way of an Authority Change as noted above.

6. LIABILITIES OF THE COUNCILS
6.1 General Indemnities
6.1.1 The Lead Council shall indemnify each of the Councils against any losses,

6.1.3

claims, expenses, actions, demands, costs and liability suffered, to the
extent arising from any wilful default, wilful breach or negligent act or
omission by the Lead Council of its obligations under the Contract
Documents (as defined under the IAA (including the Project Agreement and
the 1AA).

Each of the other Councils (acting severally), shall indemnify the Lead
Council against any losses, claims, expenses, actions, demands, costs and
liability suffered, to the extent arising from any wilful default, wilful breach or
negligent act or omission by a Council of its obligations under the IAA.

The Councils agree that the amount to be paid to the Lead Council shall be
borne by each of the Councils to the extent that they were responsible,
however, in the event that responsibility is shared between two or more
defaulting Councils, then the amount to be paid will be divided between
those Council's responsible in such proportions as the Joint Committee may
determine.

The Councils shall ensure that adequate insurance cover is effected and
maintained in respect of any liabilities they may have in the event of any
neglect or default on their part.

6.2 Early Termination

6.2.1

6.2.2

6.2.3

6.2.4

48775605.3\MW16

The Councils' liability on early termination of the Project Agreement shall be
defined by reference to the Lead Council's obligation to pay compensation
on early termination to the Contractor under the Project Agreement.

The Councils shall be liable (and shall indemnify each other) for equal
proportions of the termination sum payable to the Contractor following an
early termination of the Project Agreement where the early termination
occurs during the works period of the Project prior to completion of the
Facility. If termination occurs when the Facility is operational then liability
shall be determined on a pro rata basis in respect of the actual tonnage
delivered by each of the Councils.

If the Councils are not equally at fault for such early termination, the
Councils agree that the Council or Councils whose acts or omissions gave
rise to the termination shall be liable for a greater proportion of the
termination sum or all of the termination sum.

It is noted that the Lead Council shall not be entitled to issue a notice of

voluntary termination of the Project Agreement unless such action has been
approved by all of the Councils as a Matter Reserved To The Councils.
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SITE AND DECOMMISSIONING

Upon expiry of the Project, the Site shall be retained by Flintshire County Council.
However, as noted above, in the event of a Lead Council termination or withdrawal
from the IAA, then the Site will transfer to the new Lead Council (as selected by the
remaining Councils) for the duration of the Project and upon expiry of the Project the
Site shall then return to Flintshire County Council.

It is agreed in principle that on early termination of the Project if the Facility is
operational then the Partnership should agree appropriate arrangements to continue
the use of the Facility for the remainder of the 25 years. If however the Facility has not
been built (due to eg. a planning/permitting failure) then the Site shall be retained by
Flintshire County Council and there shall be no further obligation for the Site to be
utilised for the purposes of the Project. If the Facility has been partly built but is not yet
operational then the Councils shall agree to discuss and decide upon appropriate
arrangements and the Councils shall equally share liability in respect of any costs.

Upon expiry of the Project, the cost of decommissioning will be split equally between
the five Councils, unless Flintshire County Council (in its absolute discretion) elects
not to undertake decommissioning of the Site, in which case, Flintshire County Council
shall be solely liable for any future decommissioning costs.

It is noted that the cost of decommissioning the Site should be included in the Liability
Report as a payment to be made by any withdrawing or terminated Council.

COMMUNITY BENEFIT FUND

The Councils have agreed in principle to payments in respect of a Community Benefit
Fund. Each of the Councils shall contribute towards the fund and the payments shall
be determined on a pro rata basis in proportion to the tonnage provided by each of the
Councils.

WELSH GOVERNMENT FUNDING

It is agreed in principle that in the event that Welsh Government funding is withdrawn
from the Project then the Councils shall be required to cover the lost Welsh
Government funding on a pro rata basis in proportion to the actual tonnage provided
by each of the respective Councils.

CONTRACT MANAGEMENT COSTS

During the works period of the Project up until the Facility being completed and
operational, the Contract Management Costs associated with the Project shall be split
equally between the Councils. During the operational period of the Project the
Contract Management Costs shall be on a pro rata basis and payments will be
proportional to the actual tonnages delivered by each of the Councils.

NEW WASTE TRANSFER STATION

It is agreed in principle that the costs of building a new Waste Transfer Station will be
a capital expenditure to be split equally between each of the five Councils.

If it is determined that the new Waste Transfer Station shall be built on a site that is to
be provided by Conwy County Council then upon expiry or termination of the Project
the site will be retained by Conwy County Council. If however, the Partnership jointly
fund and provide a site on which to build the new Waste Transfer Station, then upon
expiry or early termination of the Project the IAA will contain provisions which shall
allow the Councils to agree at the time how they would like to deal with the site and
the new Waste Transfer Station.
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By virtue of paragraph(s) 14 of Part 1 of Schedule 12A
of the Local Government Act 1972.

Document is Restricted - Not for Publication
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Agenda ltem 7

FLINTSHIRE COUNTY COUNCIL

REPORT TO: ENVIRONMENT OVERVIEW & SCRUTINY COMMITTEE
DATE: WEDNESDAY 26 FEBRUARY 2014

REPORT BY: MEMBER ENGAGEMENT MANAGER

SUBJECT: FORWARD WORK PROGRAMME

1.00 PURPOSE OF REPORT

1.01  To consider the Forward Work Programme of the Environment Overview &
Scrutiny Committee.

2.00 BACKGROUND

2.01 Items feed into a Committee's Forward Work Programme from a number of
sources. Members can suggest topics for review by Overview & Scrutiny
Committees, members of the public can suggest topics, items can be referred
by the Cabinet for consultation purposes, or by County Council, or Directors.
Other possible items are identified from the Cabinet Work Programme and
the Strategic Assessment of Risks & Challenges.

2.02 In identifying topics for future consideration, it is useful or a 'test of
significance' to be applied. This can be achieved by asking a range of
questions as follows:

Will the review contribute to the Council's priorities and/or objectives?

Are there issues of weak or poor performance?

How, where and why were the issues identified?

Do local communities think the issues are important and is there any
evidence of this? Is there evidence of public dissatisfaction?

Is there new Government guidance or legislation?

Have inspections been carried out?

Is this area already the subject of an ongoing review?

robN=

No o

3.00 CONSIDERATIONS

3.01  Overview & Scrutiny presents a unique opportunity for Members to determine
the Forward Work Programme of the Committees of which they are
members. By reviewing and prioritising the forward work programme
Members are able to ensure it is member-led and includes the right issues.
A copy of the Forward Work Programme is attached at Appendix 1 for
Members' consideration which has been updated following the last meeting.
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400 RECOMMENDATIONS

4.01 That the Committee considers the draft Forward Work Programme attached
as Appendix 1 and approve/amend as necessary.

5.00 FINANCIAL IMPLICATIONS

None as a result of this report.

6.00 ANTI POVERTY IMPACT

None as a result of this report.

7.00 ENVIRONMENTAL IMPACT

None as a result of this report.

8.00 EQUALITIES IMPACT

None as a result of this report.

9.00 PERSONNEL IMPLICATIONS

None as a result of this report.

10.00 CONSULTATION REQUIRED

N/A

11.00 CONSULTATION UNDERTAKEN

Publication of this report constitutes consultation.

12.00 APPENDICES

Appendix 1 — Forward Work Programme

LOCAL GOVERNMENT (ACCESS TO INFORMATION ACT) 1985
BACKGROUND DOCUMENTS

None.
Contact Officer: Robert Robins

Telephone: 01352 702320
Email: Robert.robins@Flintshire.gov.uk
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/ST abed

ENVIRONMENT OVERVIEW & SCRUTINY FORWARD WORK PROGRAMME

Draft Forward Work Programme

Date of Subject Purpose of Report/Presentation Scrutiny Focus Responsible/ | Submission
Meeting Contact Deadline
Officer
19 March 2014 | 2013/14 Q3 To enable Members to fulfil their Performance Facilitator
10.00 a.m. Improvement Plan | scrutiny role in relation to performance | Monitoring
Monitoring Update | monitoring
April 2014 Additional meeting may need to be Facilitator
(date to be arranged to prevent backlog of topics to
determined) be considered.
North Wales Director of
7 May 2014 Residual Waste To receive and consider further details | Strategic Environment
10.00 a.m. Treatment Project | on the progress of the projects (Collaboration)

and sub regional
food waste
partnership

11 June 2014

10.00 a.m.

2013/14 Year End | To enable Members to fulfil their Performance Facilitator
9 July 2014 and Quarter 4 data | scrutiny role in relation to performance | Monitoring/Service
10.00 a.m. monitoring. Improvement




8GT abed

ENVIRONMENT OVERVIEW & SCRUTINY FORWARD WORK PROGRAMME

ITEMS TO BE SCHEDULED as agreed by Committee

Item

Purpose of Report/Session

Responsible /
Contact Officer

Natural Resources Wales Rights
of Way - to include cycle paths

Deferred until 2014 — mid year

Facilitator

Carbon Reduction Strategy

To receive a report on the outcome of the independent assessment
undertaken by the Carbon Trust

Neal Cockerton

Rural Development Plan and

To be reported as part of Improvement Plan Monitoring Update

Derelict & Unsightly properties

Energy Switching Scheme
update

Results of Welsh Government pilot scheme to be reported when
available

Neal Cockerton

Mersey Dee Alliance

Progress update

Dave Heggarty

C Roads
(Item deferred from February
meeting)

To receive a report on C roads generally to include speed limits and
maintenance

Director




6GT abed

ENVIRONMENT OVERVIEW & SCRUTINY FORWARD WORK PROGRAMME

Streetscene — next steps To advise members on the way Streetscene will move forward to include | Director
(Item deferred from the February | cross-departmental work.
meeting in view of restructuring)
Town Centres, High streets and | Initial consideration at the 22" January meeting: further work needed on | Margaret Parry -
Retail areas the project plan for resubmission to committee. Jones

REGULAR ITEMS

Quarterly/ To enable Members to fulfil their scrutiny role in relation to | Director of

Annual Improvement Plan Monitoring performance monitoring. Environment
and Heads of Service
Performance Reports
Quarterly | North Wales Residual Waste To receive and consider further details on the progress of | Director of

Treatment Project & sub regional | the project. Environment
food waste project

Site Visit to be arranged to Alltami when work is completed.

Empty Properties / Self build homes/plots — joint meeting with Housing O & S Committee:-
e Current position/ Best practice/ Thoughts from Members on way forward
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